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ORDINANCE NO.  4565   

 

 

 AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ELLENSBURG, 

WASHINGTON, RELATING TO CHAPTER 13.39 OF THE ELLENSBURG MUNICIPAL 

CODE ENTITLED ñCRITICAL AREAS,ò AND AMENDING SECTIONS 13.39.010; 

13.39.035; 13.39.040; 13.39.100; 13.39.120; 13.39.130; 13.39.150; 13.39.160; 13.39.170; 

13.39.180; 13.39.190; 13.39.210; 13.39.230; 13.39.240;  13.39.250; 13.39.260; 13.39.340; 

13.39.360; 13.39.390; 13.39.430; 13.39.440;  13.39.500; 13.39.530; 13.39.560; 13.39.590; 

13.39.630;  13.39.650; 13.39.660; 13.39.700 AND 13.39.740; RENAMING AND AMENDING 

SECTIONS 13.39.290 AND 13.39.300; REPEALNG SECTIONS 13.39.370; 13.39.420; 

13.39.460; 13.39.580 AND 13.39.600 AND ADDING A NEW SECTION 13.39.405 

ENTITLED ñENFORCEMENT AND PENALTIES.ò 

 

 WHEREAS, the City Council has determined that the identification and designation of 

critical areas in the City are important to the long term quality of life of the community, the 

jurisdictional responsibility of the City, and the future efficient and productive use and 

development of land in the City; and 

 

 WHEREAS, the City Council adopted the critical areas ordinance on June 15, 2009; and 

 

 WHEREAS, the City has deemed it prudent to review and update the current critical 

areas regulations of the Ellensburg Municipal Code; and 

 

 WHEREAS, the City Council formed the Critical Areas Ordinance Committee to review 

the text of the critical areas ordinance for possible amendments; and 

 

 WHEREAS, the proposed amendments in this ordinance were recommended for adoption  

by members of the Critical Areas Ordinance Committee; and  

 

 WHEREAS, the amendments proposed herein have undergone the Cityôs State 

Environmental Policy Act Review as set forth in Chapter 1.42 of the Ellensburg Municipal Code; 

and 

 

 WHEREAS, the Cityôs Responsible Official has issued a Determination of Non-

Significance for the proposed changes included in this proposed ordinance; and 

 

 WHEREAS, the City has sent the proposed amendments to the Critical Areas Ordinance 

to the Washington State Department of Commerce for its review and comment as required by 

Section 365-195-820 of the Washington Administrative Code; and 

 

 WHEREAS, the City Council conducted a public hearing on March 15, 2010 to consider 

the proposed amendments to the Critical Areas Ordinance and to receive public testimony; and 
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 WHEREAS, after considering the written and oral testimony regarding proposed 

amendments, the City Council directed revisions be made to the proposed ordinance 

amendments for review and discussion at an April 12, 2010 special council meeting; and 

 

 WHEREAS, the City Council conducted a special meeting on April 12, 2010 to further 

consider the proposed amendments to the Critical Areas Ordinance and to receive further public 

testimony; and 

 

 WHEREAS, the City Council conducted a second public hearing on May 17, 2010 to 

consider the proposed amendments to the Critical Areas Ordinance and to receive further public 

testimony; and  

 

 WHEREAS, the City Council finds that the proposed amendments to the Critical Areas 

Ordinance are warranted and should be adopted to preserve and protect the general public health, 

safety and welfare; and 

 

 WHEREAS, on May 17, 2010 the City Council approved first reading of the amended 

Critical Areas Ordinance and on June 7, 2010 it approved the Ordinance for second reading and 

adoption, 

 

 NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF ELLENSBURG, 

WASHINGTON DO ORDAIN AS FOLLOWS: 

 
 Section 1.   Section 13.39.010 of the Ellensburg Municipal Code as adopted by Ordinance 

No. 4545 is hereby amended to read as follows: 

 
13.39.010 Purpose. 

A. The purpose of this chapter is to designate and classify ecologically sensitive and hazardous areas 

and to protect these areas and their functions and values, while also allowing for reasonable use of private 

property. 

B. This chapter is to implement the goals, policies, guidelines, and requirements of the Ellensburg 

comprehensive plan and the Growth Management Act. 

C. The city finds that critical areas provide a variety of valuable and beneficial biological and physical 

functions that benefit the city and its residents, and/or may pose a threat to human safety or to public and 

private property. The beneficial functions and values provided by critical areas include, but are not 

limited to, water quality protection and enhancement, fish and wildlife habitat, food chain support, flood 

storage, conveyance and attenuation of floodwaters, ground water recharge and discharge, erosion 

control, wave attenuation, protection from hazards, historical, archaeological, and aesthetic value  

protection, and recreation. These beneficial functions are not listed in order of priority. 

D. Goals. By limiting development and alteration of critical areas, this chapter seeks to: 

 1. Protect members of the public and public resources and facilities from injury, loss of life, or 

property damage due to landslides and steep slope failures, erosion, seismic events, or flooding;  

 2. Maintain healthy, functioning ecosystems through the protection of unique, fragile, and 

valuable elements of the environment, including ground and surface waters, wetlands, and fish and 

wildlife and their habitats, and to conserve the biodiversity of plant and animal species; 

 3. Direct activities not dependent on critical areas resources to less ecologically sensitive sites and 

mitigate unavoidable impacts to critical areas by regulating alterations in and adjacent to critical areas; 

and  
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 4. Prevent cumulative adverse environmental impacts to water quality, wetlands, and fish and 

wildlife habitat, and the overall net loss of wetlands, frequently flooded areas, and habitat conservation 

areas. 

E. The regulations of this chapter are intended to protect critical areas in accordance with the Growth 

Management Act and through the application of the best available science, as determined according to 

WAC 365-195-900 through 365-195-925, and in consultation with state and federal agencies and other 

qualified professionals. 

F. This chapter is to be administered with flexibility and attention to site-specific characteristics. It is 

not the intent of this chapter to make a parcel of property unusable by denying its owner reasonable 

economic use of the property or to prevent the provision of public facilities and services necessary to 

support existing development and planned for by the community without decreasing current service levels 

below minimum standards. 

G. The cityôs enactment or enforcement of this chapter shall not be construed for the benefit of any 

individual person or group of persons other than the general public. [Ord. 4545 § 2, 2009.] 

 

 Section 2. The following amendments are made to Section 13.39.035 ñDefinitionsò  of 

the Ellensburg Municipal Code : 

 

 ñAdjacentò means immediately adjoining (in contact with the boundary of the influence area) or 

within a distance that is less than that needed to separate activities from critical areas to ensure protection 

of the functions and values of the critical areas. ñAdjacentò shall mean any activity or development 

located: 

 A. On a site immediately adjoining a critical area; 

 B. A distance equal to or less than the required critical area buffer width and building setback; oorr  

 C. A distance equal to or less than one-half mile (2,640 feet) from a bald eagle nest; 

 D. A distance equal to or less than 300 feet upland from a stream, wetland, or water body; 

 E. Bordering or within the floodway, floodplain, or channel migration zone;.. or 

 F. A distance equal to or less than 200 feet from a critical aquifer recharge area. 

 

 ñBreakaway wallò means a wall that is not part of the structural support of the building and is 

intended through its design and construction to collapse under specific lateral loading forces, without 

causing damage to the elevated portion of the building or supporting foundation system. 

 

 ñCompensatory mitigationò means replacing project-induced losses or impacts to a wetland or 

fish and wildlife critical area, including, but not limited to, the following:  

 A. Restoration.:  Actions performed to reestablish critical area functional characteristics and 

processes that have been lost by alterations, activities, or catastrophic events within an area that no longer 

meets the definition of a critical area; TThhee  mmaanniippuullaattiioonn  ooff   tthhee  pphhyyssiiccaall ,,  cchheemmiiccaall ,,  oorr  bbiioollooggiiccaall   

cchhaarraacctteerriissttiiccss  ooff   aa  ssii ttee  wwii tthh  tthhee  ggooaall   ooff   rreettuurrnniinngg  nnaattuurraall   oorr  hhiissttoorriicc  ffuunnccttiioonnss  ttoo  aa  ffoorrmmeerr  wweettllaanndd..    FFoorr  

tthhee  ppuurrppoossee  ooff   ttrraacckkiinngg  nneett  ggaaiinnss  iinn  wweettllaanndd  aaccrreess,,  rreessttoorraattiioonn  iiss  ddiivviiddeedd  iinnttoo::  

  RRee--eessttaabbll iisshhmmeenntt..    TThhee  mmaanniippuullaattiioonn  ooff   tthhee  pphhyyssiiccaall ,,  cchheemmiiccaall ,,  oorr  bbiioollooggiiccaall   cchhaarraacctteerriissttiiccss  ooff   aa  

ssii ttee  wwii tthh  tthhee  ggooaall   ooff   rreettuurrnniinngg  nnaattuurraall   oorr  hhiissttoorriicc  ffuunnccttiioonnss  ttoo  aa  ffoorrmmeerr  wweettllaanndd..    RRee--eessttaabbll iisshhmmeenntt  rreessuull ttss  

iinn  aa  ggaaiinn  iinn  wweettllaanndd  aaccrreess  aanndd  ffuunnccttiioonnss..    AAccttiivvii ttiieess  ccoouulldd  iinncclluuddee  rreemmoovviinngg  ff ii ll ll   mmaatteerriiaall ,,  pplluuggggiinngg  

ddii ttcchheess,,  oorr  bbrreeaakkiinngg  ddrraaiinn  ttii lleess..  

  RReehhaabbii ll ii ttaattiioonn  ..    TThhee  mmaanniippuullaattiioonn  ooff   tthhee  pphhyyssiiccaall ,,  cchheemmiiccaall ,,  oorr  bbiioollooggiiccaall   cchhaarraacctteerriissttiiccss  ooff   aa  ssii ttee  

wwii tthh  tthhee  ggooaall   ooff   rreeppaaii rriinngg  nnaattuurraall   oorr  hhiissttoorriicc  ffuunnccttiioonnss  ooff   tthhee  ddeeggrraaddeedd  wweettllaanndd..    RReehhaabbii ll ii ttaattiioonn  rreessuull ttss  iinn  aa  

ggaaiinn  iinn  wweettllaanndd  ffuunnccttiioonn  bbuutt  ddooeess  nnoott  rreessuull tt  iinn  aa  ggaaiinn  ooff   wweettllaanndd  aaccrreess..    AAccttiivvii ttiieess  ccoouulldd  iinnvvoollvvee  bbrreeaacchhiinngg  

aa  ddiikkee  ttoo  rreeccoonnnneecctt  wweettllaannddss  ttoo  aa  ff llooooddppllaaiinn  oorr  rreettuurrnn  ttiiddaall   iinnff lluueennccee  ttoo  aa  wweettllaanndd..  

 B. Creation ((EEssttaabbll iisshhmmeenntt))::. Actions performed to intentionally establish a critical area at a site 

where it did not formerly exist; TThhee  mmaanniippuullaattiioonn  ooff   tthhee  pphhyyssiiccaall ,,  cchheemmiiccaall ,,  oorr  bbiioollooggiiccaall   cchhaarraacctteerriissttiiccss  

pprreesseenntt  ttoo  ddeevveelloopp  aa  wweettllaanndd  oonn  aann  uuppllaanndd  oorr  ddeeeeppwwaatteerr  ssii ttee  wwhheerree  aa  wweettllaanndd  ddiidd  nnoott  pprreevviioouussllyy  eexxiisstt..    
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EEssttaabbll iisshhmmeenntt  rreessuull ttss  iinn  aa  ggaaiinn  iinn  wweettllaanndd  aaccrreess..    AAccttiivvii ttiieess  ttyyppiiccaall llyy  iinnvvoollvvee  eexxccaavvaattiioonn  ooff   uuppllaanndd  ssooii llss  ttoo  

eelleevvaattiioonnss  tthhaatt  wwii ll ll   pprroodduuccee  aa  wweettllaanndd  hhyyddrrooppeerriioodd,,  ccrreeaattee  hhyyddrriicc  ssooii llss,,  aanndd  ssuuppppoorrtt  tthhee  ggrroowwtthh  ooff   

hhyyddrroopphhyyttiicc  ppllaanntt  ssppeecciieess.. 

 C. Enhancement.:: Actions performed to improve the condition of existing, degraded critical areas 

so that the functions they provide are of a higher quality; and  TThhee  mmaanniippuullaattiioonn  ooff  tthhee  pphhyyssiiccaall ,,  cchheemmiiccaall ,,  

oorr  bbiioollooggiiccaall   cchhaarraacctteerriissttiiccss  ooff   aa  wweettllaanndd  ssii ttee  ttoo  hheeiigghhtteenn,,  iinntteennssii ffyy,,  oorr  iimmpprroovvee  ssppeeccii ff iicc  ffuunnccttiioonnss((ss))  oorr  ttoo  

cchhaannggee  tthhee  ggrroowwtthh  ssttaaggee  oorr  ccoommppoossii ttiioonn  ooff  tthhee  vveeggeettaattiioonn  pprreesseenntt..    EEnnhhaanncceemmeenntt  iiss  uunnddeerrttaakkeenn  ffoorr  

ssppeeccii ff iieedd  ppuurrppoosseess  ssuucchh  aass  wwaatteerr  iimmpprroovveemmeenntt,,  ff lloooodd  wwaatteerr  rreetteennttiioonn,,  oorr  wwii llddll ii ffee  hhaabbii ttaatt..    EEnnhhaanncceemmeenntt  

rreessuull ttss  iinn  aa  cchhaannggee  iinn  ssoommee  wweettllaanndd  ffuunnccttiioonnss  aanndd  ccaann  lleeaadd  ttoo  aa  ddeeccll iinnee  iinn  ootthheerr  wweettllaanndd  ffuunnccttiioonnss,,  bbuutt  

ddooeess  nnoott  rreessuull tt  iinn  aa  ggaaiinn  ooff   wweettllaanndd  aaccrreess..    AAccttiivvii ttiieess  ttyyppiiccaall llyy  ccoonnssiisstt  ooff   ppllaannttiinngg  vveeggeettaattiioonn,,  ccoonnttrrooll ll iinngg  

nnoonn--nnaattiivvee  oorr  iinnvvaassiivvee  ssppeecciieess,,  mmooddii ffyyiinngg  ssii ttee  eelleevvaattiioonnss  oorr  tthhee  pprrooppoorrttiioonn  ooff   ooppeenn  wwaatteerr  ttoo  iinnff lluueennccee  

hhyyddrrooppeerriiooddss,,  oorr  ssoommee  ccoommbbiinnaattiioonn  ooff   tthheessee  aaccttiivvii ttiieess..  

 D. PPrrootteeccttiioonn((Preservation)).:: Actions taken to ensure the permanent protection of existing, high-

quality critical areas. RReemmoovviinngg  aa  tthhrreeaatt  ttoo,,  oorr  pprreevveennttiinngg  tthhee  ddeeccll iinnee  ooff ,,  wweettllaanndd  ccoonnddii ttiioonnss  bbyy  aann  aaccttiioonn  

iinn  oorr  nneeaarr  aa  wweettllaanndd..    TThhiiss  iinncclluuddeess  tthhee  ppuurrcchhaassee  ooff   llaanndd  oorr  eeaasseemmeennttss..    TThhiiss  tteerrmm  aallssoo  iinncclluuddeess  aaccttiivvii ttiieess  

ccoommmmoonnllyy  aassssoocciiaatteedd  wwii tthh  tthhee  tteerrmm  ññpprreesseerrvvaattiioonn..òò    PPrreesseerrvvaattiioonn  ddooeess  nnoott  rreessuull tt  iinn  aa  ggaaiinn  ooff   wweettllaanndd  

aaccrreess,,  mmaayy  rreessuull tt  iinn  aa  ggaaiinn  iinn  ffuunnccttiioonnss,,  aanndd  wwii ll ll   bbee  uusseedd  oonnllyy  iinn  eexxcceeppttiioonnaall   ccii rrccuummssttaanncceess..      
 

 ñConservation easementò means a legal agreement that the property owner enters into to restrict 

uses of the land. Such restrictions can include, but are not limited to, passive recreation uses such as trails 

or scientific uses and fences or other barriers to protect habitat. The easement is recorded on a property 

deed, runs with the land, and is legally binding on all present and future owners of the property, therefore 

providing permanent or longterm protection. 

 

 ñCritical speciesò means all animal and plant species listed by the state or federal government as 

threatened or endangered.   

 

 EE..CC..CC..  ïï  EEll lleennssbbuurrgg  CCii ttyy  CCooddee  

  

 ñFish and wildlife habitat conservation areasò means areas necessary for maintaining species in 

suitable habitats within their natural geographic distribution so that isolated subpopulations are not 

created as designated by WAC 365-190-080(5). These areas include: 

 A. Areas with which state or federally designated endangered, threatened, and sensitive species 

 have a primary association; 

 B. Habitats of local importance, including but not limited to areas designated as priority habitat 

 by the Washington Department of Fish and Wildlife; 

 C. Naturally occurring ponds under 20 acres and their submerged aquatic beds that provide fish or 

 wildlife habitat, including those artificial ponds intentionally created from dry areas in order to 

 mitigate impacts to ponds; 

 D. Waters of the state, including lakes, rivers, ponds, streams, inland waters, underground waters, 

 salt waters, and all other surface waters and watercourses within the jurisdiction of the state of  

 Washington; 

 E. Lakes, ponds, streams, and rivers planted with game fish by a governmental or tribal entity;.. 

 F. State natural area preserves and natural resource conservation areas; and  

 G. Land essential for preserving connections between habitat blocks and open spaces. 

 

ñGeologically hazardous areasò means areas that may not be suited to development consistent with 

public health, safety, or environmental standards, because of their susceptibility to erosion, sliding, 

earthquake, or other geological events as designated by WAC 365-190-080(4). Types of geologically 

hazardous areas include: erosion, landslide, and seismic hazards. 
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Habitats of Local Importance. These areas include a seasonal range or habitat element with which a given 

species has a primary association, and which, if altered may reduce the likelihood that the species will 

maintain and reproduce over the long-term. These might include areas of high relative density or species 

richness, breeding habitat, winter range, and movement corridors. These might also include habitats that 

are of limited availability or high vulnerability to alterations such as cliffs, talus, and wetlands. (WAC 

365-190-030) 

 

ñHistoric conditionò means the condition of the land, including flora, fauna, soil, topography, and 

hydrology that existed before the area and vicinity were developed or altered by human activity. 

 

ñImpervious surfaceò means a hard surface area that either prevents or retards the entry of water into 

the soil mantle as under natural conditions prior to development or that causes water to run off the surface 

in greater quantities or at an increased rate of flow from the flow present under natural conditions prior to 

development. Common impervious surfaces include, but are not limited to, rooftops, walkways, patios, 

driveways, parking lots or storage areas, concrete or asphalt paving, gravel roads, packed earthen 

materials, and oiled macadam or other surfaces which similarly impede the natural infiltration of 

stormwater.  

 

ñNative growth protection area (NGPA)ò means an area where native vegetation is preserved for the 

purpose of preventing harm to property and the environment, including, but not limited to, controlling 

surface water runoff and erosion, maintaining slope stability, buffering, and protecting plants and  

animal habitat. 

 

ñPrimary association areaò means the area used on a regular basis by, is in close association with, or is 

necessary for the proper functioning of the habitat of a critical species. Regular basis means that the 

habitat area is normally, or usually known to contain a critical species, or based on known habitat 

requirements of the species, the area is likely to contain the critical species. Regular basis is species and 

population dependent. Species that exist in low numbers may be present infrequently yet rely on certain 

habitat types. 

 

Scientific Process. A valid scientific process is one that produces reliable information useful in 

understanding the consequences of a decision. The characteristics of a valid scientific process are as 

follows: as described in 13.39.110(C). 

A. Peer Review. The information has been critically reviewed by other qualified scientific experts in 

that scientific discipline. 

B. Methods. The methods that were used are standardized in the pertinent scientific discipline or the 

methods have been appropriately peerreviewed to ensure their reliability and validity. 

C. Logical Conclusions and Reasonable Inferences. The conclusions presented are based on reasonable 

assumptions supported by other studies and are logically and reasonably derived from the assumptions 

and supported by the data presented. 

D. Quantitative Analysis. The data have been analyzed using appropriate statistical or quantitative 

methods. 

E. Context. The assumptions, analytical techniques, data, and conclusions are appropriately framed with 

respect to the prevailing body of pertinent scientific knowledge. 

F. References. The assumptions, techniques, and conclusions are well referenced with citations to 

pertinent existing information. 

 

ñSpecial protection areasò means aquifer recharge areas defined by WAC 173-200-090 that require 

special consideration or increased protection because of unique characteristics, including, but not limited 

to: 
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A. Ground waters that support an ecological system requiring more stringent criteria than drinking 

water standards; 

B. Ground water recharge areas and wellhead protection areas that are vulnerable to pollution because 

of hydrogeologic characteristics; and 

C. Sole source aquifer status. 

 

ñSpecies of local importanceò means those species of local concern due to their population status or 

their sensitivity to habitat manipulation, or that are game species. 

 

ñSubstantial Damageò means damage of any origin sustained by a structure whereby the cost of 

restoring the structure to its before damaged condition would equal or exceed seventy percent (70%) ff ii ff ttyy  

ppeerrcceenntt  ((5500%%)) of the market value of the structure before the damage occurred. 

 

ñSubstantial Improvementò means any repair, reconstruction, or improvement of a structure, the cost of 

which equals or exceeds seventy percent (70%) ff ii ff ttyy  ppeerrcceenntt  ((5500%%)) of the market value of the structure 

either before the improvement or repair is started; or if the structure has been damaged and is being 

restored, before the damage occurred. 

 

 ñWater resource inventory area (WRIA)ò means one of 62 watersheds in the state of Washington, each 

composed of the drainage areas of a stream or streams, as established in Chapter 173-500 WAC as it 

existed on January 1, 1997. 

 

Water Typing System. 

A. Type 1 waterbodies are identified as iinncclluuddeedd  wwii tthh shorelines of the state under Chapter 90.58 RCW 

RRCCWW  99..5588..003300..    TThhee  YYaakkiimmaa  RRiivveerr  iiss  aa  TTyyppee  11  wwaatteerr..  

B. Type 2 waterbodies are: 

 1. Nnnatural streams that have perennial (year-round) flow and are used by salmonid fish; or.. 

 2. Natural streams that have intermittent flow and are used by salmonid fish.  RReeeecceerr,,  CCuurrrriieerr,,  

WWhhiisskkeeyy,,  WWii llssoonn,,  aanndd  MMeerrcceerr  CCrreeeekkss  aarree  TTyyppee  22  wwaatteerrss..  

C. Type 3 waterbodies are:  

 1. Natural streams that have perennial flow and are used by fish other than salmonids; or  

 2. Nnnatural streams that have intermittent flow and are used by fish other than salmonids.  TThheerree  

aarree  nnoo  TTyyppee  33  wwaatteerrss  iinn  tthhee  ccii ttyy.. 

D. Type 4 waterbodies are those natural streams with perennial or intermittent flow that are not used by 

fish.  LLyyllee  CCrreeeekk  iiss  aa  TTyyppee  44  wwaatteerr..  

  

ñWellò means a bored, drilled, or driven shaft, or a dug hole whose depth is greater thatnn the largest 

surface dimension for the purpose of withdrawing or injecting water or other liquids.  

 

 Section 3. Section 13.39.040 of the Ellensburg Municipal Code  as adopted by 

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.040 Administrative procedures. 

The following administrative procedures are intended to provide efficient and accurate review of all 

permits which include actions or development in the City,,  oorr shall be used in the review and processing of 

permits and requests made under the requirements pprroovviissiioonnss  of this chapter:..  TThhee  rreevviieeww  iiss  iinntteennddeedd  ttoo  

ddeetteerrmmiinnee  ii ff   tthhee  pprrooppoosseedd  ppeerrmmii tt  aappppll iiccaattiioonn  oorr  aaccttiioonn  iiss  llooccaatteedd  wwii tthhiinn  oorr  ppootteennttiiaall llyy  aaff ffeeccttss  aa  ccrrii ttiiccaall   

aarreeaa,,  aanndd  ii ff   ssoo,,  tthhee  nneecceessssaarryy  lleevveell   aanndd  ssccooppee  ooff   tthhee  ccrrii ttiiccaall   aarreeaa  rreevviieeww..  

A. Combined Permit Application. When there is a specific underlying permit application required 

for the proposed activity, the decision procedures required under this chapter, except for exemption 

decisions made pursuant to ECC 13.39.130, shall be combined with the decision procedures for that 
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underlying permit. When there is a specific underlying permit application required for the proposed 

activity the applicant shall: 

 1. Submit an application meeting the complete application requirements for the underlying 

permit; 

 2. Submit all information required for critical areas review under this chapter; 

 3. Submit a complete SEPA checklist and appropriate SEPA checklist fee if SEPA is required 

for the underlying permit.  

The decision procedure for the combined permits shall be subject to the 120-day time procedures 

outlined in ECC 1.68.240; however, any required SEPA threshold determination shall be issued and any 

required SEPA public comment period shall be completed prior to a public hearing on the combined 

permits.  

Except as identified below, the combined permit decision procedures, including any public notice and 

public hearing requirements, shall follow the permit decision procedures which apply to the underlying 

permit. In the event that there are multiple underlying permits with conflicting permit decision 

procedures, the combined permit decision procedures shall follow the underlying permit application and 

notice procedures which require the most extensive decision process. 

In the event that there is no underlying permit application or approval required for the proposed 

activity, the decision procedures for critical area applications shall be as set forth is this chapter. 

B. Exemption Decision. The director shall have a total of 30 calendar days from the date of 

submittal of an exemption request pursuant to ECC 13.39.130 to render a decision on the request for an 

exemption. Public notice of the exemption request shall be made in accordance with subsection (D) of 

this section. Within seven calendar days of rendering a decision on a request for an exemption, the 

director shall send a written copy of the decision to the person(s) making the request and place the 

written decision in the case file for the request or the underlying permit, if any. Appeals of the directorôs 

decision shall be made to the planning commission as an appeal of an administrative interpretation in 

accordance with the procedures set forth in Chapter 13.63 ECC.  

C. Notice of Completeness. Upon completion of the pre-application as required under ECC 13.39.180 

and receipt of a permit application, the director shall have 28 days from receipt of the permit application 

to determine if the permit is complete. The director shall notify the applicant(s) as to the decision. If the 

permit or request is deemed complete, the proper review shall begin. If deemed not complete, no critical 

areas review under this chapter nor underlying permit review shall be started until the missing 

information is supplied and the application has been determined to be complete. A written copy of the 

notice of completeness shall be placed into the case file created for the permit. 

D. Public Notice of Application. When a written request for an exemption or exemption has been 

received or when an application, variance, or habitat or species designation under this chapter oorr  

eexxeemmppttiioonn  hhaass  bbeeeenn  rreecceeiivveedd  aanndd has been deemed complete, a notice of the request or application shall 

be placed into the official newspaper of the city. The notice shall be placed no fewer than 10 calendar 

days prior to rendering a final decision on the exemption or exception request or the variance, or habitat 

or species designation application. The notice shall describe the type of application or request received, a 

brief description of the location and nature of the application or request including a vicinity map of the 

subject property, and a description of the contacts available for more information regarding the 

application or request and how to obtain a written copy of the final decision. 

E. Exception Decision. Exception requests made pursuant to ECC 13.39.140 and 13.39.150 shall be 

reviewed and decided by city council in combination with the open record public hearing for the  

underlying permit, if any. In the event there is no underlying permit, the council shall conduct a public 

hearing in accordance with the procedures set forth in ECC 13.56.020 which sets forth the procedures for 

planning commission review of conditional use permits. Within 15 calendar days of rendering a decision, 

and approving findings and conclusions, on a request for a public agency, public utility, or reasonable use 

exception the council shall cause a written copy of the decision, findings and conclusions to be sent to the 

person(s) making the request and place the written decision  in the case file for the request or the 

underlying permit, if any. 
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F. Initial and Final Determination Decision. The director shall have a total of 30 calendar days upon the 

determination of completeness for a nonexempt project application, to render an initial determination as 

to whether any critical areas may be affected by the proposal and if a more detailed critical area report 

shall be submitted as outlined in ECC 13.39.190(C)221100  aanndd  1133..3399..222200. The director shall have a total of 

60 calendar days upon receipt of a complete critical areas report to render a final determination on the 

application pursuant to ECC 13.39.270. Within seven calendar days of rendering an initial or final 

determination, the director shall send a written copy of the decision to the applicant(s) and place a written 

copy of the decision in the case file for the permit.  Appeals of the directorôs initial determination shall be 

made to the planning commission in accordance with the procedures set forth in Chapter 13.63 ECC. 

Appeals of the directorôs final determination shall be combined with any underlying permit and shall be 

decided in conjunction with the final decision on that underlying permit. 

G. Variances. Variance requests made pursuant to ECC 13.39.330 shall be reviewed and decided in 

combination with the open record public hearing for the underlying permit, if any. In the event there is no 

underlying permit, the board of adjustment shall conduct a public hearing in accordance with the 

procedures set forth in Chapter 13.48 ECC. The board of adjustment shall have a total of 30 calendar days 

upon the issuance of the determination of completeness to render a decision on any variance request from 

the critical areas chapter requirements. Said decision shall be based on the criteria set forth in ECC  

13.39.330 and shall be made in accordance with the procedures set forth in Chapter 13.48 ECC. Within 

seven calendar days of rendering a decision, the board shall send a written copy of the decision to the 

applicant(s) and place a written copy of the decision in the case file for the variance. 

H. Public Hearings. The city council and board of adjustment shall conduct an open record public 

hearing before rendering decisions on exceptions and variances unless such exception or variance is 

part of another primary land use permit which requires an open record public hearing. In the case 

of exceptions and variances which involve a primary land use permit which requires an open record 

public hearing, the exception or variance shall be considered at the same public hearing required for the 

primary land use permit. Public notice of the hearing shall conform with the public notice requirements 

for the primary underlying land use permit, but at a minimum shall contain the location and brief 

description of the proposal; a statement as to the time allotted for a final decision; a description of the 

contacts available for more information regarding the application and how to obtain a written copy of the 

final decision.  

I. Authority to Hear Appeals. Appeals of exemption decisions made by the director pursuant to ECC 

13.39.130 and appeals of initial determinations made by the director pursuant to ECC 13.39.190 shall be 

made to the planning commission in accordance with the procedures set forth in Chapter 13.63 ECC. 

Appeals of FFfinal determinations made by the director pursuant to ECC 13.39.270, appeals of exception 

decisions made by the city council pursuant to ECC 13.39.140 or 13.39.150, and appeals of variance 

decisions made by the board of adjustment pursuant to ECC 13.39.330 shall be heard by the Superior 

Court of Kittitas County aarree  nnoott  ssuubbjjeecctt  ttoo  ffuurrtthheerr  aaddmmiinniissttrraattiivvee  aappppeeaall. 

J. Public Hearings for Appeals. The city council, prior to rendering any decision on an appeal made 

under the requirements of this chapter, shall conduct an open record public hearing. In the case of appeals 

for exemptions or final determinations that are part of a primary land use permit which require an open 

record public hearing, the exemption or final determination decision appeal shall be heard as part of the 

underlying permit open record public hearing. Public notice of the hearing shall be made in a manner as 

contained in subsection (H) of this section. [Ord. 4545 § 2, 2009.] 

 

 Section 4.__  Section 13.39.100 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.100 Protection of critical areas. 

A. Any action taken pursuant to this chapter shall result in at least equivalent functions and values 

of the critical areas associated with the proposed action, as determined by the best available science. All 

actions and developments shall be designed and constructed in accordance with ECC 13.39.240, 
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Mmmitigation sequencing, to avoid, minimize, and restore all adverse impacts. Applicants must first 

demonstrate an inability to avoid or reduce impacts before restoration and compensation of impacts will 

be allowed. No activity or use shall be allowed that results in a net loss of the functions or values of 

critical areas. 

B. This chapter shall be interpreted to ensure, among other things, that no harm shall occur in critical 

areas as a result of activities and developments, but it shall not require enhancement of critical areas 

where such critical areas were degraded prior to the proposed land use activity or development, or where 

previously existing critical areas no longer exist. [Ord. 4545 § 2, 2009.] 

 

 Section  5.  Section 13.39.120 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.120 Applicability. 

A. The provisions of this chapter shall apply to all lands, all land uses and development activity, and all 

structures and facilities in the city, whether or not a permit or authorization is required, and shall apply to 

every person, firm, partnership, corporation, group, governmental agency, or other entity that owns, 

leases, or administers land within the city. No person, company, agency, or applicant shall alter a critical 

area or buffer except as consistent with the purposes and requirements of this chapter. 

B. The city shall not approve any permit or otherwise issue any authorization to alter the condition of 

any land, water, or vegetation, or to construct or alter any structure or improvement in, over, or on a 

critical area or associated buffer, without first ensuring compliance with the requirements of this chapter, 

including, but not limited to, the following (as applicable): 

 1. Building permit; 

 2. Clearing and grading permit; 

 3. Forest practices permit; 

 433. Conditional use permit; 

 544. Short subdivision; 

 655 Subdivision; 

 76. Planned unit development or planned residential development; 

 877. Master Site Plan; 

 988. Zoning variance; 

 1099. Zoning code amendment; or 

 111100. Any other adopted permit or required approval not expressly exempted by this chapter. 

C. Approval of a permit or development proposal pursuant to the provisions of this chapter does not 

discharge the obligation of the applicant to comply with the provisions of this chapter. [Ord. 4545 § 2, 

2009.] 

 

 Section 6. Section 13.39.130 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.130 Exemptions. 

A. Exemption Request and Review Process. 

The proponent of the activity may submit a written request for exemption to the director that describes the 

activity and states the exemption listed in this section that applies. The director shall review the 

exemption request to verify that it complies with this chapter and approve or deny the exemption. If 

the exemption is approved, it shall be placed on file with the community development department. If 

the exemption is denied, the proponent may continue in the review process and shall be subject to the 

requirements of this chapter. 

B. Exempt Activities and Impacts to Critical Areas. All exempted activities shall use reasonable 

methods to avoid potential impacts to critical areas. To be exempt from this chapter does not give 

permission to degrade a critical area or ignore risk from natural hazards. Any incidental damage to, or 
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alteration of, a critical area that is not a necessary outcome of the exempted activity shall be restored, 

rehabilitated, or replaced at the responsible partyôs sole expense. 

C. Exempt Activities. The following developments, activities, and associated uses shall be exempt from 

the provisions of this chapter; provided, that they are otherwise consistent with the provisions of other 

local, state, and federal laws and requirements: 

 1. Emergencies. Those activities necessary to prevent an immediate threat to public health, safety, 

or welfare, or which pose an immediate risk of damage to private property and which require remedial or 

preventative action in a timeframe too short to allow for compliance with the requirements of this chapter. 

Emergency actions which create an impact to a critical area or its buffer shall use reasonable methods to 

address the emergency; in addition, they must have the least possible impact to the critical area or its 

buffer. The person or agency undertaking such action shall notify the city within one working day 

following commencement of the emergency activity. Within 30 days, the director shall determine if the 

action taken was within the scope of the emergency actions allowed in this subsection. If the director 

determines that the action taken, or any part of the action taken, was beyond the scope of an allowed  

emergency action, then enforcement provisions of ECC 13.39.340, unauthorized alterations and 

enforcement, shall apply.  

 After the emergency, the person or agency undertaking the action shall fully fund and conduct 

necessary restoration and/or mitigation for any impacts to the critical area and buffers resulting from the 

emergency action in accordance with an approved critical area report and mitigation plan.  The person or 

agency undertaking the action shall apply for review, and the alteration, critical area report, and 

mitigation plan shall be reviewed by the city in accordance with the review procedures contained herein. 

Restoration and/or mitigation activities must be initiated within one year of the date of the emergency, 

and completed in a timely manner; pprroovviiddeedd  hhoowweevveerr,,  tthhee  rreessttoorraattiioonn,,  mmii ttiiggaattiioonn,,  ppllaannnniinngg  aanndd  ff iinnaanncciiaall   

rreeqquuii rreemmeennttss  sseett  ffoorrtthh  iinn  tthhiiss  ssuubbsseeccttiioonn  sshhaall ll   nnoott  aappppllyy  ttoo  ppuubbll iicc  ssaaffeettyy  oorr  vvoolluunntteeeerr  eemmeerrggeennccyy  sseerrvviicceess  

pprroovviiddeerrss  wwhhoo,,  iinn  ggoooodd  ffaaii tthh,,  rreennddeerr  eemmeerrggeennccyy  rreessppoonnssee  sseerrvviicceess,,  aanndd  wwhhii llee  iinn  tthhee  ccoouurrssee  aanndd  ssccooppee  ooff   

ssuucchh  sseerrvviicceess  ddeetteerrmmiinnee  ii tt  nneecceessssaarryy  ttoo  ddaammaaggee,,  ddeessttrrooyy  oorr  aall tteerr  pprrooppeerrttyy  ffaall ll iinngg  uunnddeerr  tthhee  jjuurriissddiiccttiioonn  ooff   

tthhiiss  cchhaapptteerr;;  pprroovviiddeedd  ffuurrtthheerr,,  tthhiiss  eexxcceeppttiioonn  ff rroomm  rreessppoonnssiibbii ll ii ttyy  sshhaall ll   nnoott  eexxtteenndd  ttoo  tthhee  llaannddoowwnneerr  oorr  ttoo  

aannyy  ppeerrssoonnss  ootthheerr  tthhaann  ssuucchh  ppuubbll iicc  ssaaffeettyy  oorr  vvoolluunntteeeerr  eemmeerrggeennccyy  sseerrvviicceess  pprroovviiddeerrss..  

 2. Operation, Maintenance, or Repair. Operation, maintenance, or repair of existing structures, 

infrastructure improvements, utilities, public or private roads, dikes, levees, or drainage systems, that do 

not require construction permits, if the activity does not further alter or increase the impact to, or encroach 

further within, the critical area or buffer and there is no increased risk to life or property as a result of the 

proposed operation, maintenance, or repair. Operation and maintenance includes vegetation management 

performed in accordance with best management practices that is part of ongoing maintenance of 

structures, infrastructure, or utilities; provided, that such management actions are part of regular and 

ongoing maintenance, do not expand further into the critical area, are not the result of an expansion of the 

structure or utility, and do not directly impact an endangered or threatened species; and 

 3. Passive Outdoor Activities. Recreation,  education, and scientific research activities that do not 

degrade the critical area, including fishing, hiking, and bird watching. Trails must be constructed pursuant 

to ECC 13.39.160(C)(5), Public and Private Pedestrian Trails. [Ord. 4545 § 2, 2009.] 

 

 Section  7. Section 13.39.150 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.150 Exception ï Reasonable use. 

A. If the application of this chapter would deny all reasonable economic use of the subject property, the 

city shall determine if compensation is an appropriate action, or the property owner may apply for an 

exception pursuant to this section.  

B. Exception Request and Review Process. An application for a reasonable use exception shall be made 

to the city and shall include a critical area information form; critical area report ((1133..3399..221100  aanndd  

1133..3399..222200)), including mitigation plan ((1133..3399..225500)), if necessary; and any other related project documents, 
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such as permit applications to other agencies, special studies, and environmental documents prepared 

pursuant to the State Environmental Policy Act (Chapter 43.21C RCW and WAC 197-11-158). The 

director shall prepare a recommendation to the city council based on review of the submitted information, 

a site inspection, and the proposalôs ability to comply with reasonable use exception criteria in subsection 

(D) of this section. 

C. City Council Review. The city council shall review the application and conduct a public hearing  

pursuant to the provisions of ECC 13.39.040. The city council shall approve, approve with conditions, 

or deny the request based on the proposalôs ability to comply with all of the reasonable use exception 

review criteria in subsection (D) of this section. 

D. Reasonable Use Review Criteria. Criteria for review and approval of reasonable use exceptions 

follow, one or more may apply:  

 1. The application of this chapter would deny all reasonable economic use of the property; 

 2. No other reasonable economic use of the property has less impact on the critical area; 

 3. The proposed impact to the critical area is the minimum necessary to allow for reasonable 

economic use of the property; 

 4. The inability of the applicant to derive reasonable economic use of the property is not the result 

of actions by the applicant after the effective date of the ordinance codified in this chapter, or its 

predecessor; 

 5. The proposal does not pose an unreasonable threat to the public health, safety, or welfare on or 

off the development proposal site; 

 6. The proposal will result in no net loss of critical area functions and values consistent with the 

best available science; and  

 7. The proposal is consistent with other applicable regulations and standards. 

E. Burden of Proof. The burden of proof shall be on the applicant to bring forth evidence in support 

of the application and to provide sufficient information on which any decision has to be made. 

[Ord. 4545 § 2, 2009.] 

 
 Section 8. Section 13.39.160 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 
13.39.160 Allowed activities. 

A. Critical Area Report. ((1133..3399..221100  aanndd  1133..3399..222200)) Activities allowed under this chapter shall have 

been reviewed and permitted or approved by the city or other agency with jurisdiction, but do not require 

submittal of a separate critical area information form or critical area report, unless such submittal was 

required previously for the underlying permit. The director may apply conditions to the underlying permit 

or approval to ensure that the allowed activity is consistent with the provisions of this chapter to protect 

critical areas. 

B. Required Use of Best Management Practices.  All allowed activities shall be conducted using the 

best management practices, adopted pursuant to the cityôs Public Works Development Standards, ECC 

Titles 3, 4, 5 and 9, that result in the least amount of impact to the critical areas. Best management 

practices shall be used for tree and vegetation protection, construction management, erosion and 

sedimentation control, water quality protection, and regulation of chemical applications. The city shall 

observe the use of best management practices to ensure that the activity does not result in degradation to 

the critical area. Any incidental damage to, or alteration of, a critical area shall be restored, rehabilitated, 

or replaced at the responsible partyôs expense. 

C. Allowed Activities. The following activities are allowed: 

 1. Permit Requests Subsequent to Previous Critical Area Review. Development permits and 

approvals that involve both discretionary land use approvals (such as subdivisions, rezones, or conditional 

use permits), and construction approvals (such as building permits) if all of the following conditions have 

been met:  



Critical Areas Chapter Amendments 4565 - Page 12 of 42 (05/18/10) 

 

  a. The provisions of this chapter have been previously addressed as part of another 

approval; 

  b. There have been no material changes in the potential impact to the critical area or 

buffer since the prior review; 

  c. There is no new information available that is applicable to any critical area review of 

the site or particular critical area;  

  d. The permit or approval has not expired or, if no expiration date, no more than five 

years has elapsed since the issuance of that permit or approval; and  

  e. Compliance with any standards or conditions placed upon the prior permit or approval 

has been achieved or secured; 

 2. Modification to Existing Structures. Structural modification of, addition to, demolition of or 

replacement of, an existing legally constructed structure (undertaken pursuant to an issued permit, if 

required) that does not further alter or increase the impact to the critical area or buffer and there is no 

increased risk to life or property as a result of the proposed modification or replacement; provided, that 

restoration of structures or demolition pursuant to an approved demolition permit must be initiated within 

one year of the date of such damage, as evidenced by the issuance of a valid building permit, and  

diligently pursued to completion; 

 3. Activities within the Improved Right-of-Way. Replacement, modification, installation, or 

construction of utility facilities, lines, pipes, mains, equipment, or appurtenances, not including 

substations, when such facilities are located within the improved portion of the public right-of-way or a 

city-authorized private roadway except those activities that alter a wetland or watercourse, such as 

culverts or bridges, or result in the transport of sediment or increased stormwater; subject to the 

following: 

  a. Critical area and/or buffer widths shall be increased, where possible, equal to the width 

of the right-of-way improvement, including disturbed areas; and  

  b. Retention and replanting of native vegetation shall occur wherever possible along the 

right-of-way improvement and resulting disturbance; 

 4. Minor Utility Projects. Utility projects which have minor or short-duration impacts to critical 

areas, as determined by the director in accordance with the criteria below, and which do not significantly 

impact the function or values of a critical area(s); provided, that such projects are constructed with best 

management practices and additional restoration measures are provided.  Minor activities shall not result 

in the transport of sediment or increased stormwater. Such allowed minor utility projects shall meet the 

following criteria: 

  a. There is no practical alternative to the proposed activity with less impact on critical 

areas; 

  b. The activity involves the placement of a utility pole, street signs, anchor, or vault or 

other small component of a utility facility; and  

  c. The activity involves disturbance of an area less than 75 square feet;  

 5. Public and Private Pedestrian Trails. Public and private pedestrian trails, except in wetlands, 

fish and wildlife habitat conservation areas, or their buffers, subject to the following:  

  a. The trail surface shall meet all other requirements including applicable standards set 

forth in the cityôs Public Works Development Standards; 

  b. Critical area and/or buffer widths shall be increased, where possible, equal to the width 

of the trail corridor, including disturbed areas; and 

  c. Trails proposed to be located in landslide or erosion hazard areas shall be constructed 

in a manner that does not increase the risk of landslide or erosion and in accordance with an approved 

geotechnical report; 

 6. Select Vegetation Removal Activities. The following vegetation removal activities; provided, 

that except for these activities no vegetation shall be removed from a critical area or its buffer without 

approval from the director: 
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  a. The removal of invasive and noxious weeds and vegetation with hand labor and light 

equipment; 

  b. The removal of trees that are hazardous, posing a threat to public safety, or posing an 

imminent risk of damage to private property; provided, that:  

   i. The applicant submits a report from a certified arborist, registered landscape 

architect, or professional forester that documents the hazard and provides a replanting schedule for the 

replacement trees; 

   ii. Tree cutting shall be limited to pruning and crown thinning, unless otherwise 

justified by a qualified professional. Where pruning or crown thinning is not sufficient to address the 

hazard, trees should be removed or converted to wildlife snags; 

   iii. All vegetation cut (tree stems, branches, etc.) shall be left within the critical 

area or buffer unless removal is warranted due to the potential for disease or pest transmittal to other 

healthy vegetation; 

   iv. The landowner shall replace any trees that are removed with new trees at a 

ratio of  two replacement trees for each tree removed (2:1) within one year in accordance with an 

approved restoration plan. Replacement trees may be planted at a different, nearby location if it can be 

determined that planting in the same location would create a new hazard or potentially damage the critical 

area. Replacement trees shall be species that are native and indigenous to the site and a minimum of one 

inch in diameter-at-breast height (dbh) for deciduous trees and a minimum of six feet in height for 

evergreen trees as measured from the top of the root ball; 

   v. If a tree to be removed provides critical habitat, such as an eagle perch, a 

qualified wildlife biologist shall be consulted to determine timing and methods or removal that will 

minimize impacts; and 

   vivv. Hazard trees determined to pose an imminent threat or danger to public 

health or safety, to public or private property, or of serious environmental degradation, may be removed 

or pruned by the landowner prior to receiving written approval from the city; provided, that within 14 

days following such action, the landowner shall submit a restoration plan that demonstrates compliance 

with the provisions of this chapter; 

  c. Measures to control a fire or halt the spread of disease or damaging insects consistent 

with the state Forest Practices Act, Chapter 76.09 RCW; provided, that the removed vegetation shall be 

replaced in-kind or with similar native species within one year in accordance with an approved restoration 

plan; and 

  d. Unless otherwise provided, or as a necessary part of an approved alteration, removal of 

any vegetation or woody debris from a habitat conservation area or wetland shall be prohibited;  

 7. Chemical Applications. The application of herbicides, pesticides, organic or mineral derived 

fertilizers, or other hazardous substances, if necessary, as approved by the city; provided, that their use 

shall be restricted in accordance with Washington State Department of Fish and Wildlife Management   

Recommendations and the regulations of the Washington State Department of Agriculture, Washington 

State Department of Ecology, and the U.S. Environmental Protection Agency;  

 8. Minor Site Investigative Work. Work necessary for land use submittals, such as surveys, soil 

logs, percolation tests, aarrcchhaaeeoollooggiiccaall   sshhoovveell   tteessttss,,  and other related activities, where such activities do 

not require construction of new roads or significant amounts of excavation. In every case, impacts to the 

critical area shall be minimized and disturbed areas shall be immediately restored; and  

 9. Navigational Aids and Boundary Markers. Construction or modification of navigational aids 

and boundary markers. [Ord. 4545 § 2, 2009.] 

 
 Section 9. Section 13.39.170 of the Ellensburg Municipal Code as adopted by 

Ordinance No.4545 is hereby amended to read as follows: 

 

13.39.170 General requirements. 

A. As part of this review, the city shall: 
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 1. Verify the information submitted by the applicant; 

 2. Evaluate the project area and vicinity for critical areas; 

 3. Determine whether the proposed project is likely to impact the functions or values of critical 

areas; and 

 4. Determine if the proposed project adequately addresses the impacts and avoids impacts to the 

critical area associated with the project.  

B. If the proposed project is within or is likely to impact a critical area, the city shall: 

 1. Require a critical area report from the applicant that has been prepared by a qualified 

professional; 

 2. Review and evaluate the critical area report; 

 3. Determine whether the development proposal conforms to the purposes and performance 

standards of this chapter, including the criteria in ECC 13.39.280, Review criteria; 

 4. Assess the potential impacts to the critical area and determine if they can be avoided or 

minimized; 

 5. Determine if any mitigation proposed by the applicant is sufficient to protect the functions and 

values of the critical area and public health, safety, and welfare concerns consistent with the goals, 

purposes, objectives, and requirements of this chapter; and  

 6. Assess all residential and commercial redevelopment according to the following criteria and 

requirements. Standard buffer widths on legal lots or parcels recorded prior to the effective date of the 

ordinance codified in this chapter may be reduced by the director upon the receipt and consideration 

of a critical area report as required under ECC 13.39.210 and 13.39.220. In addition to the requirements 

of such critical area report, the report shall include recommendations for the buffer width and mitigation 

from the experienced, qualified professional wetland scientist who produced the critical area report, 

provided the applicant for a development permit or other city approval demonstrates: 

  a. The lot was improved with a legally constructed structure prior to the effective date of 

the ordinance codified in the ordinance codified in this chapter. Current or continued occupancy is not 

required to meet this standard.  

  b. The legally constructed structure is currently present on the lot or was removed 

pursuant to a demolition permit approved by the city prior to the effective date of the ordinance codified 

in this chapter. 

  c. The existing buffer or critical area has been degraded by past legal land uses and is 

currently in a degraded state.  

  d. The applicant mitigates for the proposed buffer to result in no net loss of buffer 

functions per best available science. 

  e. The applicant provides in the critical areas rreeppoorrtt study a discussion comparing the 

functions provided by the existing buffer and the functions provided by the proposed buffer with 

mitigation demonstrating no net loss of function.  

  f. The applicant provides for the protection of the reestablished buffer and critical area in 

perpetuity through one or more of the following measures: 

   i. Major aanndd  mmiinnoorr Sssubdivisions. Dedication of  all buffers and critical areas as a 

critical area tract. 

   ii. Minor Subdivisions, Cccoommmmeerrcciiaall, and Mmmultifamily RRrresidential 

Dddevelopments.  Dedication of ccoommpplleetteedd  uunnddeerr  tthhiiss  sseeccttiioonn  sshhaall ll   ddeeddiiccaattee  all buffers and critical areas as 

a critical area tract recorded prior to the issuance of an occupancy permit or other final city approval. 

   iii  ii ii. Single-Fffamily Dddevelopment and Bbboundary LLlline AAaadjustments. sshhaall ll 

RRrreeccoorrddiinngg a notice on the title of affected properties identifying the presence and location of buffer 

widths and adjoining critical areas. Recording the notice on title shall occur prior to occupancy permits or 

other final city approvals and follow the procedure and requirements contained in ECC 13.39.360. [Ord. 

4545 § 2, 2009.] 
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 Section 10. Section 13.39.180 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:   

 

13.39.180 Critical area preapplication consultation. 

Any person preparing to submit an application for development or use of land that may be regulated 

by the provisions of this chapter shall conduct mmaayy  rreeqquueesstt  a consultation meeting with the director prior 

to submitting an application for development or other approval. At this meeting, the director shall discuss 

the requirements of this chapter; provide critical area maps, scientific information, and other source 

materials; outline the review process; and work with the activity proponent to identify any potential 

concerns that might arise during the review process, in addition to discussing other permit procedures and 

requirements. [Ord. 4545 § 2, 2009.] 

 

 Section  11. Section 13.39.190 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.190 Critical area information form. 

A. Submittal. Prior to the cityôs consideration of any proposed activity not found to be exempt under 

ECC 13.39.130, Exemptions, or allowed pursuant to ECC 13.39.160, ((Allowed activities)), the applicant 

shall submit to the department complete information regarding the critical area on the application for the 

underlying development, on forms provided by the city. 

B. Site Inspection. Upon receipt of a project application and the necessary information regarding 

the critical area, the director shall conduct a site inspection to review critical area conditions on site. 

The director shall notify the property owner of the inspection prior to the site visit. Reasonable access 

to the site shall be provided by the property owner for the purpose of inspections during any proposal 

review, restoration, emergency action, or monitoring period. 

C. Critical Area Information Review Process.  The director and/or his/her designee shall review 

the critical area information form, conduct a site inspection, and review other information available 

pertaining to the site and the proposal and make a determination as to whether any critical areas may 

be affected by the proposal and if a more detailed critical area report shall be submitted. 

 1. Decision Indicators. The director may use the following indicators to assist in determining the 

need for a critical area report:  

  a. Indication of a critical area on the city critical areas maps that may be impacted by the 

proposed activity;  

  b. Information and scientific opinions from appropriate agencies, including but not 

limited to the Washington State Departments of Fish and Wildlife, Natural Resources, and Ecology;  

  c. Documentation, from a scientific or other reasonable source, of the possible presence 

of a critical area; or 

  d. A finding by a qualified professional, or a reasonable belief by the director, that a 

critical area may exist on or adjacent to the site of the proposed activity. ;;  aanndd 

  ee..    CCrrii ttiiccaall   aarreeaass  mmaapp  ((oonnccee  aaddoopptteedd))..  

D. Decision on Critical Area. 

 1. No Critical Areas Present. If after a site visit the directorôs analysis indicates that the project 

area is not within or adjacent to a critical area or buffer and that the proposed activity is unlikely to 

degrade the functions or values of a critical area, then the director shall rule that the critical area review is 

complete and note on the underlying application the reasons that no further review is required. A 

summary of this information shall be included in any staff report or decision on the underlying permit. 

 2. Critical Areas Present, But No Impact ï Waiver. If the director determines there are critical 

areas within or adjacent to the project area, but that the best available science shows that the proposed 

activity is unlikely to degrade the functions or values of the critical area, the director may waive the 

requirement for a critical area report. A waiver may be granted if there is substantial evidence that all of 

the following requirements will be met:  
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  a. There will be no alteration of the critical area or buffer; 

  b. The development proposal will not impact the critical area in a manner contrary to the 

purpose, intent, and requirements of this chapter; and 

  c. The proposal is consistent with other applicable regulations and standards. A summary 

of this analysis and the findings shall be included in any staff report or decision on the underlying permit. 

 3. Critical Areas May Be Affected by Proposal. If  the director determines that a critical area or 

areas may be affected by the proposal, then the director shall notify the applicant that a critical area report 

must be submitted prior to further review of the project, and indicate each of the critical area types that 

should be addressed in the report.  

E. Effect of Directorôs Determination. A determination regarding the apparent absence of one or more 

critical areas by the director is not an expert certification regarding the presence of critical areas and the 

determination is subject to possible reconsideration and reopening if new information is received. If the 

applicant wants greater assurance of the accuracy of the critical area review determination, the applicant 

may choose to hire a qualified professional to provide such assurances. [Ord. 4545 § 2, 2009.] 

 

 Section 12. Section 13.39.210 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.210 Critical area report ïRequirements. 

 A. Preparation by Qualified Professional. If required by the director in accordance with ECC 

13.39.190(D)(3), the applicant shall submit a critical area report prepared by a qualified professional 

as defined herein. 

B. Incorporatingoonn of Best Available Science. 

The critical area report shall use scientifically valid methods and studies in the analysis of critical area 

data and field reconnaissance and reference the source of science used. The critical area report shall 

evaluate the proposal and all probable impacts to critical areas in accordance with the provisions of this 

chapter. 

C. Minimum Report Contents. At a minimum, the report shall contain the following:  

 1. The name and contact information of the applicant, a description of the proposal, and 

identification of the permit requested; 

 2. A copy of the site plan for the development proposal including: 

  a. A map to scale depicting critical areas, buffers, the development proposal, and any 

areas to be cleared; and  

  b. A description of the proposed stormwater management plan for the development and 

consideration of impacts to drainage alterations;  

 3. The dates, names, and qualifications of the persons preparing the report and documentation of 

any fieldwork performed on the site;  

 4. Identification and characterization of all critical areas, wetlands, water bodies, and buffers 

adjacent to the proposed project area; 

 5. A statement specifying the accuracy of the report, and all assumptions made and relied upon; 

 6. An assessment of the probable cumulative impacts to critical areas resulting from development 

of the site and the proposed development; 

 7. A description of reasonable efforts made to apply mitigation sequencing pursuant to ECC 

13.39.240, Mitigation sequencing, to avoid, minimize, and mitigate impacts to critical areas;  

 8. Plans for adequate mitigation, as needed, to offset any impacts, in accordance with ECC 

13.39.250, Mitigation plan requirements, including, but not limited to: 

  a. The impacts of any proposed development within or adjacent to a critical area or buffer 

on the critical area; and  

  b. The impacts of any proposed alteration of a critical area or buffer on the development 

proposal, other properties and the environment;  

 9. A discussion of the performance standards applicable to the critical area and proposed activity; 
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 10. Financial guarantees to ensure compliance; and 

 11. Any additional information required for the critical area as specified in the corresponding 

chapter. 

D. Unless otherwise provided, a critical area report may be supplemented by or composed, in whole or 

in part, of any reports or studies required by other laws and regulations or previously prepared for and 

applicable to the development proposal site, as approved by the director. [Ord. 4545 § 2, 2009.] 

 

 Section 13.___  Section 13.39.230 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.230 Mitigation requirements. 

A. The applicant shall avoid all impacts that degrade the functions and values of a critical area or areas 

wwhheenn  ppoossssiibbllee. Unless otherwise provided in this chapter, if alteration to the critical area is unavoidable, 

all adverse impacts to or from critical areas and buffers resulting from a development proposal or 

alteration shall be mitigated using the best available science in accordance with an approved critical area 

report and SEPA documents, so as to result in no net loss of critical area functions and values. 

B. Mitigation shall be in-kind and on-site, when possible, and sufficient to maintain the functions and 

values of the critical area, and to prevent risk from a hazard posed by a critical area.  

C. Mitigation shall not be implemented until after the directorôs approval of a critical area report that 

includes a mitigation plan, and mitigation shall be in accordance with the provisions of the approved 

critical area report. [Ord. 4545 § 2, 2009.] 

 

 Section 14. Section 13.39.240 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.240 Mitigation sequencing. 

Applicants shall demonstrate that all reasonable efforts have been examined with the intent to avoid and 

minimize impacts to critical areas iinn  tthhee  ffooll lloowwiinngg  oorrddeerr. When an alteration to a critical area is proposed, 

such alteration shall be avoided, minimized, or compensated for in the following sequential order of 

preference : 

A. Avoiding the impact altogether by not taking a certain action or parts of an action; 

B. Minimizing impacts by limiting the degree or magnitude of the action and its implementation, 

by using appropriate technology, or by taking affirmative steps, such as project redesign, relocation, or 

timing, to avoid or reduce impacts; 

C. Rectifying the impact to wetlands, critical aquifer recharge areas, frequently flooded areas, and 

habitat conservation areas by repairing, rehabilitating, or restoring the affected environment to the 

historical conditions or the conditions existing at the time of the initiation of the project; 

D. Minimizing or eliminating the hazard by restoring or stabilizing the hazard area through engineered 

or other methods; 

E. Reducing or eliminating the impact or hazard over time by preservation and maintenance operations 

during the life of the action; 

F. Compensating for the impact to wetlands, critical aquifer recharge areas, frequently flooded areas, 

and habitat conservation areas by replacing, enhancing, or providing substitute resources or environments; 

and 

G. Monitoring the hazard or other required mitigation and taking remedial action when necessary.  

Mitigation for individual actions may include a combination of the above measures. [Ord. 4545 § 2, 

2009.] 

 

 Section 15. Section 13.39.250 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 
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13.39.250 Mitigation plan requirements. 

When mitigation is required, the applicant shall submit for approval by the city, a mitigation plan as 

part of the critical area report. The mitigation plan shall include: 

A. Environmental Goals and Objectives. The mitigation plan shall include a written report identifying 

environmental goals and objectives of the compensation proposed and including: 

 1. A description of the anticipated impacts to the critical areas and the mitigating actions 

proposed and the purposes of the compensation measures, including the site selection criteria; 

identification of compensation goals; identification of resource functions; and dates for beginning and 

completion of site compensation construction activities. The goals and objectives shall be related to the 

functions and values of the impacted critical area; 

 2. A review of the best available science supporting the proposed mitigation and a description of 

the report authorôs experience to date in restoring or creating the type of critical area proposed; and 

 3. An analysis of the likelihood of success of the compensation project. 

B. Performance Standards. The mitigation plan shall include measurable specific criteria for evaluating 

whether or not the goals and objectives of the mitigation project have been successfully attained and 

whether or not the requirements of this chapter have been met. 

C. Detailed Construction Plans. The mitigation plan shall include written specifications and descriptions 

of the mitigation proposed, such as:  

 1. The proposed construction sequence, timing, and duration; 

 2. Grading and excavation details; 

 3. Erosion and sediment control features; 

 4. A planting plan specifying plant species, quantities, locations, size, spacing, and density; and 

 5. Measures to protect and maintain plants until established. 

These written specifications shall be accompanied by detailed site diagrams, scaled cross-sectional 

drawings, topographic maps showing slope percentage and final grade elevations, and any other drawings 

appropriate to show construction techniques or anticipated final outcome. 

D. Monitoring Program. The mitigation plan shall include a program for monitoring construction 

of the compensation project and for assessing a completed project. A protocol shall be included 

outlining the schedule for site monitoring (for example, monitoring shall occur in years one, three, five, 

and seven after site construction), and how the monitoring data will be evaluated to determine if the 

performance standards are being met. A monitoring report shall be submitted as needed to document 

milestones, successes, problems, and contingency actions of the compensation project.  The compensation 

project shall be monitored for a period necessary to establish that performance standards have been met, 

but not for a period less than five years. 

E. Contingency Plan. The mitigation plan shall include identification of potential courses of action, and 

any corrective measures to be taken if monitoring or evaluation indicates project performance standards 

are not being met. 

F. Financial Guarantees. EEssttiimmaatteess  ooff   CCoosstt..  The mitigation plan shall include financial aann  eessttiimmaattee  ooff   

tthhee  ccoossttss  ttoo  iimmpplleemmeenntt  tthhee  rreeqquuiirreedd  aaccttiivvii ttiieess  uunnddeerr  tthhee  pprrooppoosseedd  ppllaann  ttoo  iinncclluuddee  bbootthh  llaabboorr  aanndd  mmaatteerriiaallss..    

AAnnyy  rreeqquuii rreedd  ff iinnaanncciiaall guarantees, if deemed necessary by the director, to ensure that the mitigation plan 

is fully implemented. Financial guarantees ensuring fulfillment of the compensation project, monitoring 

program, and any contingency measures shall be posted in accordance with SSeeccttiioonn  1133..3399..339900  bb((BBonds to 

ensure mitigation, maintenance, and monitoring)) (ECC 13.39.390). [Ord. 4545 § 2, 2009.] 

 

 Section 16. Section 13.39.260 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.260 Innovative mitigation. 

A. The city maysshhoouulldd encourage, facilitate, and approve innovative mitigation projects that are based 

on the best available science. Advance mitigation or aanndd mitigation banking are examples of alternative 

mitigation projects allowed under the provisions of this section wherein one or more applicants, or an 
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organization with demonstrated capability, may undertake a mitigation project together if it is 

demonstrated that all of the following circumstances exist: 

 1. Creation or enhancement of a larger system of critical areas and open space is preferable to the 

preservation of many individual habitat areas; 

 2. The group aappppll iiccaanntt((ss))  demonstrates the organizational and fiscal capability to act 

cooperatively;  

 3. The group aappppll iiccaanntt((ss))  demonstrates that long-term management of the habitat area will be 

provided; and 

 4. There is a clear potential for success of the proposed mitigation at the identified mitigation site. 

B. Conducting mitigation as part of a cooperative process does not reduce or eliminate the required 

replacement ratios. [Ord. 4545 § 2, 2009.] 

 

 Section 17. Section 13.39.290 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby renamed to read as follows:  

 

13.39.290 Favorable determination RReeppoorr tt   aacccceeppttaannccee. 

If the director determines that the proposed activity meets the criteria in ECC 13.39.280, ((Review 

criteria)), and complies with the applicable provisions of this chapter, the director shall prepare a written 

notice of determination and identify any required conditions of approval. The notice of determination and  

conditions of approval shall be included in the project file and be considered in the next phase of the 

cityôs review of the proposed activity in accordance with any other applicable codes or regulations. 

Any conditions of approval included in a notice of determination shall be attached to the underlying  

permit or approval. Any subsequent changes to the conditions of approval shall void the previous 

determination pending re-review of the proposal and conditions of approval by the director.  A favorable 

determination should not be construed as endorsement or approval of any underlying permit or approval. 

[Ord. 4545 § 2, 2009.] 

 

 Section 18. Section 13.39.300 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby renamed to read as follows: 

 

13.39.300 Unfavorable determination RReeppoorr tt   rr eejj eecctt iioonn. 

If the director determines that a proposed activity does not adequately mitigate its impacts on the 

critical areas and/or does not comply with the criteria in ECC 13.39.280, ((Review criteria)), and the 

provisions of this chapter, the director shall prepare written notice of the determination that includes 

findings of noncompliance.  No proposed activity or permit shall be approved or issued if it is determined 

that the proposed activity does not adequately mitigate its impacts on the critical areas and/or does not 

comply with the provisions of this chapter. Following notice of determination that the proposed activity 

does not meet the review criteria and/or does not comply with the applicable provisions of this chapter, 

the  applicant may request consideration of a revised critical area report. If the revision is found to be  

substantial and relevant to the critical area review, the director may reopen the critical area review and 

make a new determination based on the revised report. [Ord. 4545 § 2, 2009.] 

 

 Section  19. Section 13.39.340 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.340 Unauthorized critical area alterations and enforcement. 

A. When a critical area or its buffer has been altered in violation of this chapter, all ongoing 

development work shall stop and the critical area shall be restored. The city shall have the authority to 

issue a stop work order to cease all ongoing development work, and order restoration, rehabilitation, or 

replacement measures at the ownerôs or other responsible partyôs expense to compensate for violation of 

provisions of this chapter.  
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B. Requirement for Restoration Plan. All development work shall remain stopped until a restoration 

plan is prepared. The plan is subject to approval by the city. Such a plan shall be prepared by a qualified 

professional using the best available science and shall describe how the actions proposed meet the 

minimum requirements described in subsection (C) of this section. The director shall, at the violatorôs 

expense, seek expert advice in determining the adequacy of the plan. Inadequate plans shall be returned to 

the applicant or violator for revision and resubmittal. 

C. Minimum Performance Standards for Restoration. 

 1. For alterations to frequently flooded areas, wetlands, and habitat conservation areas, the 

following minimum performance standards shall be met for the restoration of a critical area; provided, 

that if the violator can demonstrate that greater functional and habitat values can be obtained, these 

standards may be modified:  

  a. The historic structural and functional values tthhaatt  eexxiisstteedd  pprriioorr  ttoo  tthhee  uunnaauutthhoorriizzeedd  

aall tteerraattiioonn  shall be restored, including water quality and habitat functions; 

  b. The historic soil types and configuration tthhaatt  eexxiisstteedd  pprriioorr  ttoo  tthhee  uunnaauutthhoorriizzeedd  

aall tteerraattiioonn shall be replicated; 

  c. The ddiissttuurrbbeedd  critical area and buffers shall be replanted with native vegetation that 

replicates the vegetation historically found on the site in species types, sizes, and densities cchhoosseenn  ffrroomm  aann  

aapppprroovveedd  rreessttoorraattiioonn  ppllaanntt  ll iisstt. The historic functions and values tthhaatt  eexxiisstteedd  pprriioorr  ttoo  tthhee  uunnaauutthhoorriizzeedd  

aall tteerraattiioonn  should be replicated at the location of the alteration; and  

  d. Information demonstrating compliance with the requirements in ECC 13.39.250, 

((Mitigation plan requirements)), shall be submitted to the director. 

 2. For alterations to flood and geological hazards, the following minimum performance standards 

shall be met for the restoration of a critical area; provided, that if the violator can demonstrate that greater 

safety can be obtained, these standards may be modified: 

  a. The hazard shall be reduced to a level equal to, or less than, the pre-development 

hazard; 

  b. Any risk of personal injury resulting from the alteration shall be eliminated or 

minimized; and  

  c. The hazard area and buffers shall be replanted with native vegetation sufficient to 

minimize the hazard. 

D. Site Investigations. The director is authorized to make site inspections and take such actions as are 

necessary to enforce this chapter. The director shall present proper credentials and make a reasonable 

effort to contact any property owner before entering onto aannyy private property wwhhiicchh  mmaayy  bbee  ssuubbjjeecctt  ttoo  aann  

iinnvveessttiiggaattiioonn  tthhaatt  ccoouulldd  ppootteennttiiaall llyy  lleeaadd  ttoo  aa  ccrrii ttiiccaall   aarreeaa  eennffoorrcceemmeenntt  aaccttiioonn. 

E. Penalties. Any person, party, firm, corporation, or other legal entity convicted of violating any of the 

provisions of this chapter shall be guilty of a misdemeanor. Each day or portion of a day during which a 

violation of this chapter is committed or continued shall constitute a separate offense. Any development 

carried out contrary to the provisions of this chapter shall constitute a public nuisance and may be 

enjoined as provided by the statutes of the state of Washington. The city may levy civil penalties against 

any person, party, firm, corporation, or other legal entity for violation of any of the provisions of this 

chapter. The civil penalty shall be assessed at a maximum rate of $300.00 per day, per violation. [Ord. 

4545 § 2, 2009.] 

 

 Section 20. Section 13.39.360 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.360 Notice on title. 

A. In order to inform subsequent purchasers of real property of the existence of critical areas, the owner 

of any property containing a critical area or buffer on which a development proposal is submitted shall 

record a notice with the county auditor.  The notice shall state the presence of the critical area or buffer on 



Critical Areas Chapter Amendments 4565 - Page 21 of 42 (05/18/10) 

 

the property, the application of this chapter to the property, and the fact that limitations on actions in or 

affecting the critical area or buffer may exist. The notice shall ñrun with the land.ò 

B. This notice on title shall not be required for a development proposal by a public agency or public 

or private utility: 

 1. Within a recorded easement or right-of-way; 

 2. Where the agency or utility has been adjudicated the right to an easement or right-of-way; or 

 3. On the site of a permanent public facility. 

C. The applicant shall submit proof that the notice has been filed for public record before the city 

approves any site development or construction for the property or, in the case of subdivisions, short 

subdivisions, planned unit developments, and binding site plans, at or before recording. [Ord. 4545 § 2, 

2009.] 

 

 Section 21. Section 13.39.370 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby repealed in its entirety. 

 

13.39.370 Native growth protection areas. 

A. Unless otherwise required in this chapter, native growth protection areas shall be used in 

development proposals for subdivisions, short subdivisions, planned unit developments, and binding site 

plans to delineate and protect those contiguous critical areas and buffers listed below: 

 1. All landslide hazard areas and buffers; 

 2. All wetlands and buffers; 

 3. All habitat conservation areas; and 

 4. All other lands to be protected from alterations as conditioned by project approval. 

B. Native growth protection areas shall be recorded on all documents of title of record for all affected 

lots. 

C. Native growth protection areas shall be designated on the face of the plat or recorded drawing in a 

format approved by the city attorney. The designation shall include the following restrictions: 

 1. An assurance that native vegetation will be preserved for the purpose of preventing harm to 

property and the environment, including, but not limited to, controlling surface water runoff and erosion,  

maintaining slope stability, buffering, and protecting plants, fish, and animal habitat; and  

 2. The right of the city to enforce the terms of the restriction. [Ord. 4545 § 2, 2009.] 

 

 Section 22. Section 13.39.390 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.390 Bonds to ensure mitigation, maintenance, and monitoring. 

A. When mitigation required pursuant to a development proposal is not completed prior to the city final 

permit approval, such as final plat approval or final building inspection, the city shall require the applicant 

to post a performance bond or other security in a form and amount deemed acceptable by the city. If the 

development proposal is subject to mitigation, the applicant shall post a mitigation bond or other security 

in a form and amount deemed acceptable by the city to ensure mitigation is fully functional. 

B. The bond shall be in the amount of 125 percent of the estimated cost of the uncompleted actions or 

the estimated cost of restoring the functions and values of the critical area that are at risk, whichever is 

greater. 

C. The bond shall be in the form of a surety bond, performance bond, assignment of savings account, or 

an irrevocable letter of credit guaranteed by an acceptable financial institution, with terms and conditions 

acceptable to the city attorney and with a company authorized to do business in the state of Washington. 

D. Bonds or other security authorized by this section shall remain in effect until the city determines, in 

writing, that the standards bonded for have been met. Bonds or other security shall be held by the city for 

a minimum of five years to ensure that the required mitigation has been fully implemented and  

demonstrated to function, and may be held for longer periods when necessary. 
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E. Depletion, failure, or collection of bond funds shall not discharge the obligation of an applicant 

or violator to complete required mitigation, maintenance, monitoring, or restoration. 

F. Public development proposals shall be relieved from having to comply with the bonding 

requirements of this section if public funds have previously been committed for mitigation, maintenance, 

monitoring, or restoration.  

G. Any failure to satisfy critical area requirements established by law or condition including, but not 

limited to, the failure to provide a monitoring report within 30 days after it is due or comply with other 

provisions of an approved mitigation plan shall constitute a default, and the city may demand payment of 

any financial guarantees or require other action authorized by the city code or any other law. 

H. Any funds recovered pursuant to this section shall be used to complete the required mitigation aanndd  

rreeiimmbbuurrssee  tthhee  ccii ttyy  ffoorr  ii ttss  ccoossttss  rreellaattiinngg  ttoo  tthhee  eennffoorrcceemmeenntt  aaccttiioonn.  

[Ord. 4545 § 2, 2009.] 

 

 Section 23. A new section entitled 13.39.405 ñEnforcement and Penaltiesò is hereby 

added to Ellensburg Municipal Code Chapter 13.39 to read as follows. 

 

1133..3399..440055    EEnnffoorr cceemmeenntt   aanndd  PPeennaall tt iieess..    

   AA..  RRiigghhttss  ooff   EEnnttrryy..  

  11..  FFoorr  PPeerrmmii ttttiinngg  oorr  IInnssppeeccttiioonn  ooff   WWoorrkk  CCoonndduucctteedd  UUnnddeerr  PPeerrmmii tt..    WWhheenneevveerr  aa  ppeerrssoonn  aappppll iieess  ffoorr  

aa  ppeerrmmii tt  oorr  aapppprroovvaall   uunnddeerr  aannyy  sseeccttiioonn  ooff   tthhiiss  cchhaapptteerr,,  tthhee  ddii rreeccttoorr  sshhaall ll   hhaavvee  aa  ll iimmii tteedd  rriigghhtt  ooff   eennttrryy  ttoo  

ccoonndduucctt  ssttuuddiieess  nneecceessssaarryy  ttoo  ddeetteerrmmiinnee  wwhheetthheerr  ttoo  aapppprroovvee  tthhee  pprrooppoossaall   oorr  ttoo  iinnssppeecctt  wwoorrkk  bbeeiinngg  

ccoonndduucctteedd  uunnddeerr  tthhee  ppeerrmmii tt  oorr  aapppprroovvaall ..    TThhee  pprrooppeerrttyy  oowwnneerrôôss  ffaaii lluurree  ttoo  ggrraanntt  ppeerrmmiissssiioonn  ffoorr  tthhee  

ddeessiiggnneeee  ttoo  eenntteerr  tthhee  pprrooppeerrttyy  sshhaall ll   bbee  ggrroouunnddss  ffoorr  ddeenniiaall   ooff   tthhee  ppeerrmmii tt  oorr  iissssuuaannccee  ooff   aa  ssttoopp  wwoorrkk  oorrddeerr..  

  22..  TToo  IInnvveessttiiggaattee  VViioollaattiioonnss  aanndd  CCoorrrreeccttiioonnss..    TThhee  ddii rreeccttoorr  iiss  aauutthhoorriizzeedd  ttoo  eenntteerr  uuppoonn  pprrooppeerrttyy  ttoo  

ddeetteerrmmiinnee  wwhheetthheerr  tthhee  pprroovviissiioonn  ooff  tthhiiss  cchhaapptteerr  aarree  bbeeiinngg  oobbeeyyeedd  aanndd  ttoo  mmaakkee  aannyy  eexxaammiinnaattiioonnss,,  ssuurrvveeyyss,,  

aanndd  ssttuuddiieess  aass  mmaayy  bbee  nneecceessssaarryy  iinn  tthhee  ppeerrffoorrmmaannccee  ooff  hhiiss  oorr  hheerr  dduuttiieess..    TThhee  ddeessiiggnneeee  sshhaall ll   oobbttaaiinn  tthhee  

pprrooppeerrttyy  oowwnneerrôôss  ppeerrmmiissssiioonn  pprriioorr  ttoo  eennttrryy..    IIff   tthhee  pprrooppeerrttyy  oowwnneerr  ddeeccll iinneess  ttoo  ggiivvee  ppeerrmmiissssiioonn  oorr  ccaannnnoott  

bbee  llooccaatteedd,,  tthhee  ddeessiiggnneeee  sshhaall ll   eenntteerr  uuppoonn  tthhee  pprrooppeerrttyy  oonnllyy  iinn  aa  mmaannnneerr  ccoonnssiisstteenntt  wwii tthh  tthhee  ccoonnssttii ttuuttiioonnss  

aanndd  llaawwss  ooff   tthhee  UUnnii tteedd  SSttaatteess  aanndd  tthhee  SSttaattee  ooff   WWaasshhiinnggttoonn..    IIff   ssoo  rreeqquuiirreedd  bbyy  tthhee  ccoonnssttii ttuuttiioonnss  aanndd  llaawwss  ooff   

tthhee  UUnnii tteedd  SSttaatteess  aanndd  tthhee  SSttaattee  ooff   WWaasshhiinnggttoonn,,  tthhee  ddii rreeccttoorr  sshhaall ll   aappppllyy  ttoo  aa  ccoouurrtt  ooff   ccoommppeetteenntt  jjuurriissddiiccttiioonn  

ffoorr  aa  sseeaarrcchh  wwaarrrraanntt  aauutthhoorriizziinngg  aacccceessss  ttoo  ssuucchh  pprrooppeerrttyy  ffoorr  ssuucchh  ppuurrppoossee..  

    BB..    CCiivvii ll   VViioollaattiioonnss  aanndd  PPeennaall ttiieess..  

  11..    AAnnyy  ppeerrssoonn  wwhhoo  vviioollaatteess  aannyy  pprroovviissiioonn  ooff   tthhiiss  cchhaapptteerr  sshhaall ll   bbee  ssuubbjjeecctt  ttoo  aa  cciivvii ll   iinnff rraaccttiioonn  nnoott  

ttoo  eexxcceeeedd  $$330000  ffoorr  eeaacchh  vviioollaattiioonn..    TThhee  mmiinniimmuumm  cciivvii ll   ppeennaall ttyy  sshhaall ll   bbee  $$5500..  

  22..    EEaacchh  vviioollaattiioonn  ooff   tthhiiss  cchhaapptteerr  sshhaall ll   bbee  aa  sseeppaarraattee  ooff ffeennssee,,  aanndd  iinn  tthhee  ccaassee  ooff   aa  ccoonnttiinnuuiinngg  

vviioollaattiioonn,,  eeaacchh  ddaayyôôss  ccoonnttiinnuuaannccee  sshhaall ll   bbee  ddeeeemmeedd  ttoo  bbee  aa  sseeppaarraattee  aanndd  ddiissttiinncctt  vviioollaattiioonn..  

  33..    CCiivvii ll   iinnffrraaccttiioonnss  uunnddeerr  tthhiiss  cchhaapptteerr  sshhaall ll   bbee  iissssuueedd  aanndd  pprroocceesssseedd  iinn  aaccccoorrddaannccee  wwii tthh  CChhaapptteerr  

77..8800  RRCCWW..  

    CC..    CCrriimmiinnaall   VViioollaattiioonnss  aanndd  PPeennaall ttiieess..  

  11..    AAnnyy  ppeerrssoonn  wwhhoo  iinntteennttiioonnaall llyy,,  kknnoowwiinnggllyy,,  rreecckklleessssllyy,,  oorr  ccrriimmiinnaall llyy  nneeggll iiggeennttllyy  vviioollaatteess  aannyy  

pprroovviissiioonn  ooff   tthhiiss  cchhaapptteerr  aanndd  wwhhoo  hhaass  hhaadd  aa  jjuuddggmmeenntt  eenntteerreedd  aaggaaiinnsstt  hhiimm  oorr  hheerr  ppuurrssuuaanntt  ttoo  EECCCC  

1133..3399..440055  BB  wwii tthhiinn  tthhee  iimmmmeeddiiaatteellyy  pprreecceeddiinngg  ff iivvee  yyeeaarrss  sshhaall ll   bbee  ssuubbjjeecctt  ttoo  ccrriimmiinnaall   pprroosseeccuuttiioonn  aanndd  

uuppoonn  ccoonnvviiccttiioonn  sshhaall ll   bbee  gguuii ll ttyy  ooff   aa  mmiissddeemmeeaannoorr..  

  22..    AAnnyy  ppeerrssoonn  ccoonnvviicctteedd  ooff  aa  ccrriimmee  uunnddeerr  ssuubbsseeccttiioonn  11  aabboovvee  sshhaall ll   bbee  ppuunniisshheedd  bbyy  iimmpprriissoonnmmeenntt  

iinn  jjaaii ll   ffoorr  aa  mmaaxxiimmuumm  tteerrmm  ff iixxeedd  bbyy  tthhee  ccoouurrtt  ooff   nnoott  mmoorree  tthhaann  9900  ddaayyss,,  oorr  bbyy  aa  ff iinnee  iinn  aann  aammoouunntt  ff iixxeedd  bbyy  

tthhee  ccoouurrtt  ooff   nnoott  mmoorree  tthhaann  $$11,,000000,,  oorr  bbyy  bbootthh  ssuucchh  iimmpprriissoonnmmeenntt  aanndd  ff iinnee..    EEaacchh  ddaayy  oorr  ppaarrtt  tthheerreeooff   

dduurriinngg  wwhhiicchh  aannyy  vviioollaattiioonn  iiss  ccoommmmii tttteedd  sshhaall ll   ccoonnssttii ttuuttee  aa  sseeppaarraattee  ooff ffeennssee..  

    DD..    SSttoopp  WWoorrkk  OOrrddeerrss..  

  11..    WWhheenneevveerr  aannyy  wwoorrkk  oorr  ddeevveellooppmmeenntt  iiss  bbeeiinngg  ddoonnee  oorr  uussee  iiss  bbeeiinngg  ccoonndduucctteedd  ccoonnttrraarryy  ttoo  tthhee  

pprroovviissiioonnss  ooff   tthhiiss  cchhaapptteerr,,  tthhee  ddiirreeccttoorr  mmaayy  iissssuuee  aa  ssttoopp  wwoorrkk  oorrddeerr  rreeqquuiirriinngg  tthhaatt  aall ll   wwoorrkk  oonn  tthhee  pprroojjeecctt  

bbee  ssttooppppeedd  oorr  tthhaatt  tthhee  uusseedd  bbee  ddiissccoonnttiinnuueedd..  
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  22..    IIssssuuaannccee  ooff   aa  ssttoopp  wwoorrkk  oorrddeerr  sshhaall ll   nnoott  bbaarr  tthhee  iimmppoossii ttiioonn  ooff   aa  cciivvii ll   oorr  ccrriimmiinnaall   ppeennaall ttyy  uunnddeerr  

tthhiiss  cchhaapptteerr  oorr  tthhee  uussee  ooff   aannyy  ootthheerr  pprroovviissiioonn  ooff   tthhiiss  cchhaapptteerr..  

                          33..    IItt  iiss  uunnllaawwffuull   ffoorr  aannyy  ppeerrssoonn  wwii tthh  aaccttuuaall   oorr  ccoonnssttrruuccttiivvee  kknnoowwlleeddggee  ooff   tthhee  iissssuuaannccee  ooff   aa  ssttoopp  

wwoorrkk  oorrddeerr  ppuurrssuuaanntt  ttoo  tthhiiss  cchhaapptteerr  ttoo  ddoo  wwoorrkk  oorr  aann  aaccttiivvii ttyy  pprroohhiibbii tteedd  bbyy  tthhee  oorrddeerr  uunnttii ll   tthhee  ddii rreeccttoorr  hhaass  

rreemmoovveedd  oorr  ll ii ff tteedd  tthhee  oorrddeerr  aanndd  iissssuueedd  wwrrii tttteenn  aauutthhoorriizzaattiioonn  ffoorr  tthhee  wwoorrkk  oorr  aaccttiivvii ttyy  ttoo  bbee  ccoonnttiinnuueedd..    

VViioollaattiioonn  ooff  aa  ssttoopp  wwoorrkk  oorrddeerr  sshhaall ll   bbee  aa  ggrroossss  mmiissddeemmeeaannoorr  aanndd,,  uuppoonn  ccoonnvviiccttiioonn  tthheerreeooff,,  sshhaall ll   bbee  

ppuunniisshheedd  bbyy  iimmpprriissoonnmmeenntt  iinn  jjaaii ll   ffoorr  aa  mmaaxxiimmuumm  tteerrmm  ff iixxeedd  bbyy  tthhee  ccoouurrtt  ooff   nnoott  mmoorree  tthhaann  $$11,,000000,,  oorr  bbyy  

bbootthh  ssuucchh  iimmpprriissoonnmmeenntt  aanndd  ff iinnee..    EEaacchh  ddaayy  oorr  ppaarrtt  tthheerreeooff   dduurriinngg  wwhhiicchh  aannyy  vviioollaattiioonn  iiss  ccoommmmii tttteedd  sshhaall ll   

ccoonnssttii ttuuttee  aa  sseeppaarraattee  ooff ffeennssee..  

  44..    AAnnyy  ppeerrssoonn  iissssuueedd  aa  ssttoopp  wwoorrkk  oorrddeerr  wwhhoo  bbeell iieevveess  tthhee  iissssuuaannccee  ooff   ssuucchh  oorrddeerr  wwaass  tthhee  rreessuull tt  ooff   

aa  mmiissttaakkeenn  ddeetteerrmmiinnaattiioonn  mmaayy  aappppeeaall   ii ttss  iissssuuaannccee  aatt  aann  iinnffoorrmmaall   hheeaarriinngg  bbeeffoorree  tthhee  ddii rreeccttoorr  oorr  hhiiss  

ddeessiiggnneeee..    TToo  bbee  ttiimmeellyy,,  ssuucchh  aappppeeaall   sshhaall ll   bbee  ff ii lleedd  iinn  wwrrii ttiinngg  aatt  tthhee  CCoommmmuunnii ttyy  DDeevveellooppmmeenntt  DDeeppaarrttmmeenntt  

wwii tthhiinn  ff iivvee  ((55))  bbuussiinneessss  ddaayyss  ooff   tthhee  ddaattee  ooff   iissssuuaannccee  ooff  tthhee  ssttoopp  wwoorrkk  oorrddeerr..    TThhee  hheeaarriinngg  wwii ll ll   bbee  

ccoonndduucctteedd  wwii tthhiinn  tthhrreeee  ((33))  bbuussiinneessss  ddaayyss  ooff   tthhee  ddii rreeccttoorrôôss  rreecceeiipptt  ooff   tthhee  wwrrii tttteenn  aappppeeaall ,,  uunnlleessss  tthhee  

aappppeell llaanntt  rreeqquueessttss  aaddddii ttiioonnaall   ttiimmee  nnoott  ttoo  eexxcceeeedd  tteenn  ((1100))  bbuussiinneessss  ddaayyss  ffooll lloowwiinngg  rreecceeiipptt  ooff   tthhee  aappppeeaall ..    AAtt  

tthhee  hheeaarriinngg,,  tthhee  aappppeell llaanntt  wwii ll ll   bbee  pprroovviiddeedd::  ((11))  aann  eexxppllaannaattiioonn  ooff ,,  aanndd  ooppppoorrttuunnii ttyy  ttoo  aasskk  qquueessttiioonnss  aabboouutt,,  

tthhee  rreeaassoonnss  ffoorr  aanndd  eevviiddeennccee  ssuuppppoorrttiinngg  iissssuuaannccee  ooff  tthhee  ssttoopp  wwoorrkk  oorrddeerr;;  ((22))  aann  ooppppoorrttuunnii ttyy  ttoo  ggiivvee  aannyy  

ssttaatteemmeennttss,,  rreeaassoonnss  oorr  ddooccuummeennttaattiioonn,,  ppeerrssoonnaall llyy  oorr  tthhrroouugghh  ootthheerrss,,  eexxppllaaiinniinngg  wwhhyy  tthhee  oorrddeerr  wwaass  

wwrroonnggffuull llyy  oorr  mmiissttaakkeennllyy  iissssuueedd;;  ((33))  aann  ooppppoorrttuunnii ttyy  ttoo  iiddeennttii ffyy  aannyy  mmii ttiiggaattiinngg  ccii rrccuummssttaanncceess  tthhee  aappppeell llaanntt  

bbeell iieevveess  wwoouulldd    jjuussttii ffyy  wwii tthhddrraawwaall   ooff   tthhee  oorrddeerr;;  aanndd  ((44))  tthhee  rriigghhtt  ttoo  hhaavvee  lleeggaall   ccoouunnsseell   pprreesseenntt..    TThhee  

ddii rreeccttoorr  sshhaall ll   iissssuuee  aa  wwrrii tttteenn  ddeecciissiioonn  wwii tthhiinn  ff iivvee  ((55))  ddaayyss  ffooll lloowwiinngg  tthhee  ccoonncclluussiioonn  ooff   tthhee  hheeaarriinngg..  

  

    EE..    NNuuiissaannccee..  

  AAnnyy  ddeevveellooppmmeenntt  ccaarrrriieedd  oouutt  ccoonnttrraarryy  ttoo  tthhee  pprroovviissiioonnss  ooff   tthhiiss  cchhaapptteerr  sshhaall ll   ccoonnssttii ttuuttee  aa  ppuubbll iicc  

nnuuiissaannccee  aanndd  mmaayy  bbee  eennjjooiinneedd  aass  pprroovviiddeedd  bbyy  tthhee  ssttaattuueess  ooff   tthhee  ssttaattee  ooff   WWaasshhiinnggttoonn..  

 

 Section 24. Section 13.39.420 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby repealed in its entirety: 

 

13.39.420 Activities allowed in wetlands. 

The activities listed below are allowed in wetlands in addition to those activities listed in, and consistent 

with, the provisions established in ECC13.39.160, Allowed activities, and do not require submission of a 

critical area report, except where such activities result in a loss to the functions and values of a wetland or 

wetland buffer. These activities include: 

A. Conservation or preservation of soil, water, vegetation, fish, and other wildlife that does not entail 

changing the structure or functions of the existing wetland. 

B. The harvesting of wild crops in a manner that is not injurious to natural reproduction of such crops 

and provided the harvesting does not require tilling of soil, planting of crops, chemical applications, or 

alteration of the wetland by changing existing topography, water conditions, or water sources. 

C. Enhancement of a wetland through the removal of nonnative invasive species. Weeding shall be 

restricted to hand removal and weed material shall be removed from the site. Bare areas that remain after 

weed removal shall be re-vegetated with native shrubs and trees at natural densities. Some hand seeding 

may also be done over the bare areas with native herbs. [Ord. 4545 § 2, 2009.] 

 

 Section 25.___ Section 13.39.430 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.430 Critical area report ï Additional requirements for wetlands. 

In addition to the general critical area report requirements of ECC 13.39.210, critical area reports for 

wetlands must meet the requirements of this section. Critical area reports for two or more types of critical 

areas must meet the report requirements for each relevant type of critical area.  
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A. Preparation by a Qualified Professional. A critical area report for wetlands shall be prepared by a 

qualified professional who is a certified professional wetland scientist, or a noncertified professional 

wetland scientist with a minimum of five years experience in the field of wetland science and with 

experience preparing wetland reports. 

B. Area Addressed in Critical Area Report. The following areas shall be addressed in a critical area 

report for wetlands: 

 1. The project area of the proposed activity; 

 2. All wetlands and required buffers within 300 feet of the project area; 

 3. All shoreline areas, water features, floodplains, and other critical areas and related buffers 

within 300 feet of the project area. 

C. Wetland Analysis. In addition to the minimum required contents of Critical Area Reports ï

Requirements of ECC 13.39.210, a critical area report for wetlands shall contain an analysis of the 

wetlands including the following site- and proposal-related information at a minimum: 

 1. A written assessment and accompanying maps of the wetlands and buffers within 300 feet of 

the project area, including the following information at a minimum: 

  a. Wetland delineation and required buffers; 

  b. Existing wetland acreage; 

  c. Wetland category; 

  d. Vegetative, faunal, and hydrologic characteristics; 

  e. Soil and substrate conditions; 

  f. Topographic elevations; and g. A discussion of the water sources supplying the wetland 

and documentation of hydrologic regime (locations of inlet and outlet features, water depths throughout 

the wetland, evidence of recharge or discharge, evidence of water depths throughout the year ï drift lines, 

algal layers, moss lines, and sediment deposits). 

 2. A discussion of measures, including avoidance, minimization, and mitigation, proposed to 

preserve existing wetlands.  

 3. A habitat and native vegetation conservation strategy that addresses methods to protect and 

enhance (as applicable) on-site habitat and wetland functions. 

 4. Functional evaluation for the wetland and adjacent buffer using a local or state agency staff-

recognized method and including the reference of the method and all data sheets. 

 5. Proposed mitigation, if needed, including a written assessment and accompanying maps of the   

mitigation area, including the following information at a minimum: 

  a. Existing and proposed wetland acreage; 

  b. Vegetative and faunal conditions; 

  c. Surface and subsurface hydrologic conditions including an analysis of existing and 

future hydrologic regime and proposed hydrologic regime for enhanced, created, or restored mitigation 

areas; 

  d. Relationship within watershed and to existing waterbodies; 

  e. Soil and substrate conditions, topographic elevations; 

  f. Existing and proposed adjacent site conditions; 

  g. Required wetland buffers (including any buffer reduction and mitigation proposed to 

increase the plant densities, remove weedy vegetation, and replant the buffers); 

h. Property ownership; and i. Associated wetlands. 

 6. A scale map of the development proposal site and adjacent area. A discussion of ongoing 

management practices that will protect wetlands after the project site has been developed, including 

proposed  monitoring and maintenance programs. 

 7. A bond estimate for the installation (including site preparation, plant materials and installation, 

fertilizers, mulch, stakes) and the proposed monitoring and maintenance work for the required number of 

years. 

 8. Title Notification. All activity in critical area protection areas shall be accompanied by a notice 

on the title to the underlying property.  
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D. Additional Information. When appropriate, the director may also require the critical area report to 

include an evaluation by the state Department of Ecology or an independent qualified expert regarding 

the applicantôs analysis and the effectiveness of any proposed mitigating measures or programs, and to 

include any recommendations as appropriate. 

 1. If the development proposal site contains, or is within, a wetland area, the applicant shall 

submit an affidavit which declares whether the applicant has knowledge of any illegal alteration to any or 

all wetlands on the proposed site and whether the applicant previously had been found in violation of this 

ordinance. If the applicant has been found previously in violation, the applicant shall declare whether 

such violation has been corrected to the satisfaction of the jurisdiction. 

 2. The director shall determine if the mitigation and monitoring plans and bonding measures 

proposed by the applicant are sufficient to protect the public health, safety, and welfare, consistent with 

the goals, purposes, objectives and requirements of this chapter. [Ord. 4545 § 2, 2009.] 

 

AA..  AAll ll   ccrrii ttiiccaall   aarreeaass  llooccaatteedd  wwii tthhiinn  330000  ffeeeett  ooff   tthhee  pprroojjeecctt  aarreeaa  tthhaatt  hhaavvee  bbeeeenn  ddeessiiggnnaatteedd  bbyy  tthhee  ccii ttyy  aanndd  

aarree  sshhoowwnn  oonn  ccii ttyy,,  ssttaattee,,  oorr  ffeeddeerraall   ggoovveerrnnmmeenntt  aaggeennccyy  mmaappss  aanndd//oorr  rreeppoorrttss  sshhaall ll   bbee  aaddddrreesssseedd  iinn  aa  ccrrii ttiiccaall   

aarreeaa  rreeppoorrtt  ffoorr  wweettllaannddss..  

  

BB..    WWeettllaanndd  aannaallyyssiiss::    AA  wwrrii tttteenn  aasssseessssmmeenntt  ooff   tthhee  wweettllaanndd,,  tthhee  aapppprroopprriiaattee  wweettllaanndd  ttyyppee,,  aanndd  rreeqquuii rreedd  

bbuuff ffeerr  uunnddeerr  tthhee  pprroovviissiioonnss  ooff   tthhiiss  cchhaapptteerr..  

  

CC..    AAss  pprroovviiddeedd  ffoorr  uunnddeerr  sseeccttiioonn  1133..3399..222200  ooff   tthhiiss  cchhaapptteerr,,  tthhee  ddiirreeccttoorr  mmaayy  rreeqquuiirree  aaddddii ttiioonnaall   

iinnffoorrmmaattiioonn  ttoo  bbee  iinncclluuddeedd  iinn  tthhee  ccrrii ttiiccaall   aarreeaa  rreeppoorrtt  wwhheenn  ddeetteerrmmiinneedd  ttoo  bbee  nneecceessssaarryy  ffoorr  tthhee  rreevviieeww  ooff   

tthhee  pprrooppoosseedd  aaccttiivvii ttyy..    AAddddii ttiioonnaall   iinnffoorrmmaattiioonn  ffoorr  wweettllaannddss  tthhaatt  mmaayy  bbee  rreeqquuii rreedd  iinncclluuddeess,,  bbuutt  iiss  nnoott  

ll iimmii tteedd  ttoo,,  tthhee  ffooll lloowwiinngg::  

  

  11..  VVeeggeettaattiivvee,,  ffaauunnaall ,,  aanndd  hhyyddrroollooggiicc  cchhaarraacctteerriissttiiccss  

  22..  SSooii ll   aanndd  ssuubbssttrraattee  cchhaarraacctteerriissttiiccss  

  33..  TTooppooggrraapphhiicc  eelleevvaattiioonnss  

  44..  AA  ddiissccuussssiioonn  ooff   wwaatteerr  ssoouurrcceess  ssuuppppllyyiinngg  tthhee  wweettllaanndd  aanndd  ddooccuummeennttaattiioonn  ooff   tthhee  

hhyyddrroollooggiicc  rreeggiimmee..    SSuucchh  ddiissccuussssiioonn  sshhaall ll   iinncclluuddee  aann  aannaallyyssiiss  ooff   eexxiissttiinngg  aanndd  ffuuttuurree  hhyyddrroollooggiicc  rreeggiimmeess  

aanndd  pprrooppoosseedd  hhyyddrroollooggiicc  rreeggiimmee  ffoorr  eennhhaanncceedd,,  ccrreeaatteedd,,  oorr  rreessttoorreedd  mmii ttiiggaattiioonn  aarreeaass,,  ii ff   pprroovviiddeedd  ffoorr  iinn  tthhee  

pprroojjeecctt..  

 

 Section 26. Section 13.39.440 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.440 Performance standards ï General requirements. 

A. Activities may only be permitted in a wetland or wetland buffer if the applicant can show that the  

proposed activity will not degrade the functions and functional performance of the wetland and other 

critical areas. 

B. Activities and uses shall be prohibited in wetlands and wetland buffers, except as provided for in this 

chapter. 

C. Category I Wetlands. Activities and uses shall be prohibited from Category I, except as provided 

for in the public agency and utility exception, reasonable use exception, and variance sections of 

this chapter. 

D. Category II and III Wetlands. With respect to activities proposed in Category II and III wetlands, 

the following standards shall apply: 

 1. Water-dependent activities may be allowed where there are no practicable alternatives that 

would have a less adverse impact on the wetland, its buffers and other critical areas. 

 2. Where non-water-dependent activities are proposed, it shall be presumed that alternative 

locations are available, and activities and uses shall be prohibited, unless the applicant demonstrates that: 
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  a. The basic project purpose cannot reasonably be accomplished and successfully avoid, 

or result in less adverse impact on, a wetland on another site or sites in the general region; and 

  b. All alternative designs of the project as proposed, that would avoid or result in less of 

an adverse impact on a wetland or its buffer, such as a reduction in the size, scope, configuration, or 

density of the project, are not feasible.  

E. Category IV Wetlands. Activities and uses that result in unavoidable and necessary impacts may be 

permitted in Category IV wetlands and associated buffers in accordance with an approved critical area 

report and mitigation plan, but only if the proposed activity is the only reasonable alternative that will 

accomplish the applicantôs objectives.  Full compensation for the acreage and loss functions will be 

provided under the terms established under ECC 13.39.450(F) and (G). 

F. Wetland Buffers. 

 1. Standard Buffer Widths. Required standard wetland buffers, based on wetland category and 

land use intensity, are as follows:  

 

Wetland Type     Wetland Buffer Width  

 

Category I     150 feet 

Category II     100 feet 

Category III     50 feet 

Category IV     25 feet 

 

 2. Measurement of Wetland Buffers. All buffers shall be measured from the wetland boundary as 

surveyed in the field. The width of the wetland buffer shall be determined according to the wetland 

category and the proposed land use. The buffer for a wetland created, restored, or enhanced as 

compensation for approved wetland alterations shall be the same as the buffer required for the category 

of the created, restored, or enhanced wetland. Only fully vegetated buffers will be considered. Lawns, 

walkways, driveways, and other mowed or paved areas will not be considered buffers. 

 3. Increased Wetland Buffer Widths. In those situations in which a SEPA checklist discloses that 

the above buffer widths may not be sufficient to mitigate the significant adverse environmental impacts of 

the proposal on the wetland, the director may invoke the procedures in Chapter 1.42 ECC and WAC 197-

11-158. The director may require increased buffer widths in accordance with the recommendations of the 

experienced, qualified professional wetland scientist who produced the required critical areas report and 

best available science on a case-by-case basis when a larger buffer is necessary to protect wetland  

functions and values based on site-specific characteristics. The increased buffer width shall not exceed a 

maximum of 100 percent increase over the buffer width that would otherwise be required by subsection 

(F)(1) of this section. This determination shall be based on one or more of the following criteria: 

  a. A larger buffer is needed to protect other critical areas; 

  b. The buffer or adjacent uplands has a slope greater than 15 percent or is susceptible to 

erosion and standard erosion-control measures will not prevent adverse impacts to the wetland; 

  c. The buffer area has minimal vegetative cover. In lieu of increasing the buffer width  

where existing buffer vegetation is inadequate to protect the wetland functions and values,  

implementation of a buffer planting plan may substitute. Where a buffer planting plan is proposed, it shall 

include densities that are not less than three feet on center for shrubs and eight feet on center for trees and 

require monitoring and maintenance to ensure success. Existing buffer vegetation is considered 

inadequate and will need to be enhanced through additional native plantings and (if appropriate)  

removal of nonnative plants when: (i) nonnative or invasive plant species provide the dominant cover, 

(ii) vegetation is lacking due to disturbance and wetland resources could be adversely affected, or (iii) 

enhancement plantings in the buffer could significantly improve buffer functions; 

  d. The standard buffer is less than that which is necessary to protect documented 

endangered, threatened, or sensitive wildlife species which have a primary association with the wetland; 

  e. The wetland contains plants listed as sensitive, threatened, or endangered; 
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  f. The proposed development density is greater that two or more residential units per acre 

and abuts a Category I or II wetland with high habitat value of 29 to 36 points obtained in the wetland 

critical areas report; or 

  g. The wetland is associated with a stream segment on the 303d list for pollutants, or has 

a total daily maximum load for sediment or temperature and the proposal includes removal of trees and 

shrubs or untreated stormwater runoff.  

 4. Wetland Buffer Width Averaging. The director may allow modification of the standard 

wetland buffer width in accordance with an approved critical area report and the best available science on 

a case-by-case basis by averaging buffer widths. Averaging of buffer widths may only be allowed where a 

qualified professional wetland scientist demonstrates that: 

  a. It will not reduce wetland functions or functional performance; 

  b. The wetland contains variations in sensitivity due to existing physical characteristics or 

the character of the buffer varies in slope, soils, or vegetation, and the wetland would benefit from a wider 

buffer in places and would not be adversely impacted by a narrower buffer in other places;  

  c. The total area contained in the buffer area after averaging is no less than that which 

would be contained within the standard buffer; and 

  d. The buffer width is not reduced to less than 75 percent of the standard width or 35 feet. 

 5. Interrupted Buffer. 

  a. Where a legally established, preexisting use of the buffer exists, those proposed 

activities that are within the wetland or stream buffer, but are separated from the critical area by an 

existing permanent substantial improvement, which serves to eliminate or greatly reduce the impact of the 

proposed activity upon the critical area, are exempt; provided, that the detrimental impact to the critical 

area does not increase. However, if the impacts do increase, the city shall determine if additional buffer 

may be required along the impact area of the interruption. Substantial improvements may include 

developed public infrastructure such as roads and railroads. Substantial improvements may not include 

paved trails, sidewalks, or parking areas. An allowance for activity in an interrupted buffer may require a 

critical areas report for the type of critical areas buffer that is affected. In determining whether a critical 

areas report is necessary, the city shall consider the hydrologic, geologic and/or biological habitat 

connection potential and the extent and permanence of the interruption. 

  b. Where a legally established, preexisting structure or use is located within a regulated 

wetland or stream buffer and where the regulated buffer is fully paved and does not conform to the 

interrupted buffer  provision above, the buffer will end at the edge of the pavement, adjacent to the 

wetland or stream. 

 6. Buffer Consistency. All mitigation sites shall have buffers consistent with the buffer 

requirements of this chapter. 

 7. Buffer Maintenance. Except as otherwise specified or allowed in accordance with this chapter, 

wetland buffers and buffers of mitigation sites shall be retained in an undisturbed condition, or shall be  

maintained as enhanced pursuant to any required permit or approval. Removal of invasive nonnative 

weeds is required for the duration of the mitigation bond. 

 8. Buffer Uses. The following uses may be permitted within a wetland buffer in accordance with 

the review procedures of this chapter, provided they are not prohibited by any other applicable law and 

they are conducted in a manner so as to minimize impacts to the buffer and adjacent wetland: 

  a. Conservation and Restoration Activities. Conservation or restoration activities claimed 

at protecting the soil, water, vegetation, or wildlife. 

  b. Passive Recreation. Passive recreation facilities designed and in accordance with an 

approved critical area report, including:  

   i. Walkways and trails; provided, that those pathways which are generally 

parallel to the perimeter of the wetland shall be located in the outer 25 percent of the buffer area, and 

constructed with a surface that does not interfere with the permeability. Raised boardwalks utilizing 

nontreated pilings area may be acceptable; 

   ii. Wildlife viewing structures; and  
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   iii. Fishing access areas down to the waterôs edge that shall be no larger than six  

        feet. 

  c. Stormwater Management Facilities. Stormwater management facilities, limited to 

stormwater dispersion outfalls and bioswales, may be allowed within the outer 25 percent of the buffer of 

Category III or IV wetlands only; provided, that:  

   i. No other location is feasible; and 

   ii. The location of such facilities will not degrade the functions or values of the 

wetland. Stormwater management facilities are not allowed in buffers of Category I or II wetlands. 

G. Signs and Fencing of Wetlands. 

 1. Temporary Markers. The outer perimeter of the wetland or aanndd  buffer and the limits of those 

areas to be disturbed pursuant to an approved permit or authorization shall be marked in the field in such 

a way as to ensure that no unauthorized intrusion will occur and is subject to inspection by the director 

prior to the commencement of permitted activities. TThhee  ddii rreeccttoorr  sshhaall ll   hhaavvee  tthhee  aauutthhoorrii ttyy  ttoo  rreeqquuiirree  tthhaatt  

tteemmppoorraarryy  ffeenncciinngg  bbee  ppllaacceedd  oonnssii ttee  ttoo  mmaarrkk  tthhee  oouutteerr  ppeerriimmeetteerr  ooff   tthhee  wweettllaanndd  aanndd  ii ttss  aassssoocciiaatteedd  bbuuff ffeerr  

aarreeaa..  This temporary marking,,  aanndd  aannyy  rreeqquuii rreedd  tteemmppoorraarryy  ffeenncciinngg,, shall be maintained throughout 

construction and shall not be removed until permanent signs, if required, are in place. 

 2. Permanent Signs. As a condition of any permit or authorization issued pursuant to this chapter, 

the director may require the applicant to install permanent signs along the boundary of a wetland or 

buffer. 

  a. Permanent signs shall be made of an enamel-coated metal face with a green 

color background and white letters; and attached to a metal post, or another nontreated material 

of equal durability;;  mmaaddee  wwii tthh  aa  ssiiggnn  ffaaccee  nnoo  ssmmaall lleerr  tthhaann  oonnee  ((11))  ffoooott  bbyy  oonnee  ((11))  ffoooott  ssqquuaarree    

aanndd  nnoo  llaarrggeerr  tthhaann  ttwwoo  ((22))  ffeeeett  bbyy  ttwwoo  ((22))  ffeeeett  ssqquuaarree;;  aanndd  mmoouunntteedd  wwii tthh  tthhee  bboottttoomm  ooff  tthhee  ssiiggnn  

ffaaccee  nnoo  lleessss  tthhaann  tthhrreeee  ((33))  ffeeeett  aabboovvee  aanndd  nnoo  mmoorree  tthhaann  ff iivvee  ((55))  ffeeeett  aabboovvee  aaddjjaacceenntt  ggrraaddee.  Signs 

must be posted at an interval aa  mmiinniimmuumm  of one ((11)) per lot of record, oorr  oonn  llaarrggee  ppaarrcceellss  eevveerryy  

330000  ffeeeett,,  oorr  aaddddii ttiioonnaall   ssiiggnnss  aass  rreeqquuii rreedd  bbyy  tthhee  ddii rreeccttoorr  and must rreemmaaiinn  uunnoobbssttrruucctteedd  aanndd be 

maintained by the property owner in perpetuity. The sign((ss)) shall be worded as follows or with 

alternative language approved by the director: 
  
 Protected Wetland Critical Area 
 Do Not Disturb 
 Contact the City of Ellensburg 
 Regarding Uses and Restriction 
 

  b. The provisions of subsection (G)(2)(a) of this section may be modified by the director 

as necessary to assure protection of sensitive features or wildlife. 

 

 3. Fencing. 

  a. The director shall determine if fencing is necessary to protect the functions and values 

of the critical area. If found to be necessary, the director shall condition any permit or authorization issued 

pursuant to this chapter to require the applicant to install a permanent fence at the edge of the wetland 

buffer, when fencing will prevent future impacts to the wetland. 

  b. The applicant shall be required to install a permanent fence around the wetland or 

buffer when domestic grazing animals are present or may be introduced on site. 

  c. Fencing installed as part of a proposed activity or as required in this subsection shall be 

designed so as to not interfere with species migration, including fish runs, and shall be constructed in a 

manner that minimizes impacts to the wetland and associated habitat. [Ord. 4545 § 2, 2009.] 

 

 Section 27. Section 13.39.460 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby repealed in its entirety: 
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13.39.460 Performance standards ïSubdivisions. 

The subdivision and short subdivision of land in wetlands and associated buffers is subject to the 

following: 

A. Land that is located wholly within a wetland or its buffer may not be subdivided.  

B. Land that is located partially within a wetland or its buffer may be subdivided; provided, that an 

accessible and contiguous portion of each new lot is: 

 1. Located outside of the wetland and its buffer; and  

 2. Meets the minimum lot size requirements of this title. 

C. Access roads and utilities serving the proposed subdivision may be permitted within the wetland and 

associated buffers only if the city determines that no other feasible alternative exists and when consistent 

with this chapter. [Ord. 4545 § 2, 2009.] 

 

 Section 28. Section 13.39.500 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.500 Performance standards ï General requirements. 

A. Development Permit((ss)) Required. A development permit shall be obtained before land is altered or a 

new use is commenced within a frequently flooded area. The development permit required by this 

subsection shall be incorporated into the basic underlying permits necessary for the project or activity to 

proceed wwii tthhiinn  aa  ff rreeqquueennttllyy  ff llooooddeedd  aarreeaa, e.g., building permit, short plat, clearing, grading and fill ppuubbll iicc  

wwoorrkkss  permitss, SSttaattee  EEnnvvii rroonnmmeennttaall   PPooll iiccyy  AAcctt  aanndd  ccii ttyy  ccrrii ttiiccaall   aarreeaass  rreevviieewwss,, and similar permits.aanndd  

ddeevveellooppmmeenntt  rreevviieewwss..    CCoommpplleettiioonn  ooff   aanndd  ccoommppll iiaannccee  wwii tthh  tthhee  nneecceessssaarryy  rreevviieeww  pprroocceesssseess  aanndd  ppeerrmmii ttss  

ll iisstteedd  aabboovvee  sshhaall ll   ssaattiissffyy  tthhee  rreeqquuiirreemmeenntt  ooff     iissssuuaannccee  ooff   aa  ddeevveellooppmmeenntt  ppeerrmmii tt  ffoorr  aannyy  aaccttiivvii ttyy  tthhaatt  wwoouulldd  

aall tteerr  llaanndd  oorr  ccoommmmeennccee  aa  nneeww  uussee  wwii tthhiinn  aa  ff rreeqquueennttllyy  ff llooooddeedd  aarreeaa..  

B. All Necessary Permits Shall Be Obtained. The director shall verify that all necessary permits have 

been obtained from those governmental agencies from which prior approval is required by federal, state, 

or local law, including but not limited to Section 404 of the Federal Water Pollution Control Act 

Amendment of 1972 and the Endangered Species Act of 1973. 

C. Development proposals must not reduce the effective base flood storage volume of a floodplain. 

Grading or other activity that would reduce the effective storage volume must be mitigated by creating 

compensatory storage on the site. The compensatory storage must provide equivalent volume at 

equivalent elevations to that being displaced, be hydraulically connected to the source of the flooding, be 

provided in the same construction season, and occur on site or off-site, if legal arrangements can be made 

to assure that the effective compensatory storage will be preserved over time. 

D. Areas without Base Flood Elevation Data. Where base flood elevation data is not available (A 

and V zones designated under ECC 13.39.470(A)), and there is insufficient data available from federal, 

state, county, or other sources, the director shall determine the base flood elevation using historical 

data, high water marks, photographs of past flooding, and other available information. If there is 

insufficient data available for the director to make a determination of the base flood elevation, and 

standards requiring a base flood elevation cannot be implemented, the director shall require measures 

that assure the proposed structures will be reasonably safe from flooding. At a minimum, the base flood 

elevation shall be set at least two feet above the highest adjacent grade. The director shall have the 

authority to set an average basic flood elevation if there are sufficient grade deficiencies in elevation 

around the development area.  

E. Construction Materials and Methods. 

 1. Methods That Minimize Flood Damage. All new construction and substantial improvements 

shall be constructed using flood-resistant materials and utility equipment, and with methods and practices 

that minimize flood damage. 

 2. Structures Shall Be Located Outside the Floodplain. All structures shall be located on the 

buildable portion of the site out of the floodplain unless there is no buildable site area out of the 
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floodplain. For sites with no buildable area out of the floodplain, structures shall be placed on the highest 

land on the site, oriented parallel to the anticipated flow of water rather than perpendicular, and sited as 

far from the watercourse and other critical areas as possible. If the director finds any evidence of active 

hyporheic exchange on a site, the development shall be located to minimize disruption of such exchange. 

 3. Utilities Shall Be Protected. All utilities shall be located on the buildable portion of the site out 

of the floodplain unless there is no buildable  site area out of the floodplain. Electrical, heating, 

ventilation, plumbing, and air-conditioning equipment and other service facilities shall be designed and/or 

otherwise elevated or located so as to prevent water from entering or accumulating within their 

components during conditions of flooding.  

F. Elevation Certificate Required Following Construction. Following construction of a structure within 

the floodplain where the base flood elevation is provided, the applicant shall be required to submit to the 

director an as-built elevation certificate from a licensed professional land surveyor that records the 

elevation of the lowest floor. The director shall obtain said as-built elevation certificate and maintain said 

certificates in its official records.  

G. Floodproofing. 

 1. When a structure is to be floodproofed, it shall be designed and constructed using methods that 

meet the following requirements:  

  a. Watertight Structure. The structure shall be watertight with walls substantially 

impermeable to the passage of water below one foot above the base flood level; 

  b. Hydrostatic Resistance. Structural components shall be capable of resisting hydrostatic 

and hydrodynamic loads and effects of buoyancy; and 

  c. Certified by a Registered Professional Engineer or Architect. The structure shall be 

certified by a registered professional engineer or architect that the design and methods of construction are 

in accordance with accepted standards of practice for meeting provisions of this subsection based on their 

development and/or review of the structural design, specifications and plans. 

 2. Floodproofing Certificate Required Following Construction. Following construction of the 

structure, the applicant shall obtain a Floodproofing certificate from a registered professional engineer or 

architect that records the actual (asbuilt)  elevation to which the structure was floodproofed. 

 3. Floodproofing Nonresidential Buildings.  Applicants floodproofing nonresidential buildings 

shall be notified by the director that flood insurance premiums will be based on rates that are one foot 

below the floodproofed level (for example, a building floodproofed to the base flood level will be rated as 

one foot below).  

H. Anchoring. 

 1. Anchoring Required. All new construction and substantial improvements within the floodplain 

shall be anchored to prevent flotation, collapse, or lateral movement of the structure.  

 2. Manufactured Homes Shall Be Anchored. All manufactured homes placed within the 

floodplain must be anchored to prevent flotation, collapse, or lateral movement, and shall be installed 

using methods and practices that minimize flood damage. Anchoring methods may include, but are not 

limited to, use of over-the-top or frame ties to ground anchors. 

I. Fill and Grading. Fill and grading within the floodplain shall only occur after the review and approval 

by the city of the clearing, grading, and fill proposal. Such proposal shall require a determination from a 

licensed professional engineer that the fill or grading will not block side channels, inhibit channel 

migration, increase flood hazards to others, or be placed within a channel migration zone, whether or not 

the city delineated such zones as of the time of the application. [Ord. 4545 § 2, 2009.] 

 

 Section 29. Section 13.39.530 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.530 Prohibited uses and activities. 

A. Critical Facilities. Construction of new critical facilities shall be permissible within frequently 

flooded areas if no feasible alternative site is available.  Critical facilities constructed within frequently 
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flooded areas shall have the lowest floor elevated three feet or more above the level of the base flood 

elevation  (100-year flood). Floodproofing and sealing measures must be taken to ensure that toxic 

substances will not be displaced by or released into floodwaters. Access routes elevated to or above the 

level of the base flood elevation shall be provided to all critical facilities to the extent possible. If not 

otherwise required by the city, locating of critical facilities within a frequently flooded area shall be 

subject to SEPA review and action. 

B. Construction in Floodways. 

 1. New Construction Requires Certification by a Licensed Professional Engineer. Encroachments,  

including new construction, substantial improvements, fill, and other development, are prohibited within 

designated floodways unless certified by a registered professional engineer.  Such certification shall 

demonstrate through hydrologic and hydraulic analyses, performed in accordance with standard  

engineering practice that the proposed encroachment will not result in any increase in flood levels during 

the occurrence of the base flood discharge. Small projects that are solely to protect or create fish habitat  

and designed by a qualified professional may be allowed without certification if the director determines 

that the project will not obstruct flood flows. Fish protection projects shall be reviewed on behalf of the 

city by a qualified professional in the field of hydraulics. 

 2. Residential Construction and Reconstruction Prohibited. Construction and reconstruction of 

residential structures is prohibited within designated floodways, except for:  

  a. Repairs, reconstruction, or improvements to a structure that do not increase the ground 

floor area; and 

  b. Repairs, reconstruction or improvements to a structure, for which the cost does not 

exceed 70 percent ff ii ff ttyy  ppeerrcceenntt  ((5500%%)) of the market value of the structure either: 

   i. Before the repair or reconstruction is started; or 

   ii. If the structure has been damaged, and is being restored, before the damage 

occurred. 

 Improvement to a structure to correct existing violations of state or local health, sanitary, or 

safety code specifications that have been identified by the local code enforcement official and that are the 

minimum necessary to assure safe living conditions or to structures identified as historic places may be 

excluded from the calculation of the 70 percent ff ii ff ttyy  ppeerrcceenntt  ((5500%%)). 

 3. If the provisions of subsection (B)(2) of  this section are satisfied, all new construction and 

substantial improvements shall comply with all applicable requirements of ECC 13.39.500 and 13.39.510. 

[Ord. 4545 § 2, 2009.] 

 

 Section  30. Section 13.39.560 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.560 Designation of specific hazard areas. 

A. Erosion Hazard Areas. Erosion hazard areas include those areas identified by the U.S. Department 

of Agricultureôs Natural Resources Conservation Service as having a moderate to severe, severe, or very 

severe rill and interrill erosion hazard. Erosion hazard also includes those areas impacted by shore land 

and/or stream bank erosion and those areas within a riverôs channel migration zone. 

B. Landslide Hazard Areas. Landslide hazard areas are areas potentially subject to landslides based on a 

combination of geologic, topographic, and hydrologic factors. They include areas susceptible because of 

any combination of bedrock, soil, slope (gradient), slope aspect, structure, hydrology, or other factors. 

Examples of these may include, but are not limited to the following: 

 1. Areas of historic failures, such as: 

  a. Those areas delineated by the U.S. Department of Agricultureôs Natural Resources 

Conservation Service as having a severe limitation for building site development; 

  b. Those areas mapped by the Washington State Department of Ecology (Coastal Zone 

Atlas) or the Washington State Department of Natural Resources (slope stability mapping) as unstable (U 

or Class 3), unstable old slides (UOS or Class 4), or unstable recent slides (URS or Class 5); and 
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c. Areas designated as quaternary slumps, earthflows, mudflows, or landslides on maps published by the 

U.S. Geological Survey or Washington State Department of Natural Resources; 

 2. Areas with all three of the following characteristics: 

  a. Slopes steeper than 15 percent;  

  b. Hillsides intersecting geologic contacts with a relatively permeable sediment overlying 

a relatively impermeable sediment or bedrock; and 

  c. Springs or ground water seepage;  

 3. Areas that have shown movement during the Holocene epoch (from 10,000 years ago to the 

present) or that are underlain or covered by mass wastage debris of that epoch; 

 4. Slopes that are parallel or subparallel to planes of weakness (such as bedding planes, joint 

systems, and fault planes) in subsurface materials;  

 5. Slopes having gradients steeper than 80 percent subject to rock fall during seismic shaking;  

 6. Areas potentially unstable because of rapid stream incision, stream bank erosion, and 

undercutting by wave action; 

 7. Areas that show evidence of, or are at risk from snow avalanches; 

 8. Areas located in a canyon or on an active alluvial fan, presently or potentially subject to 

inundation by debris flows or catastrophic flooding; and 

 9. Any area with a slope of 40 percent or steeper and with a vertical relief of 10 or more feet 

except areas composed of consolidated rock. A slope is delineated by establishing its toe and top and is 

measured by averaging the inclination over at least 10 feet of vertical relief. 

C. Seismic Hazard Areas. Seismic hazard areas are areas subject to severe risk of damage as a result of 

earthquake induced ground shaking, slope failure, settlement, soil liquefaction, lateral spreading, or 

surface faulting. One indicator of potential for future earthquake damage is a record of earthquake 

damage in the past. Ground shaking is the primary cause of earthquake damage in Washington. The 

strength of ground shaking is primarily affected by: 

 1. The magnitude of an earthquake;  

 2. The distance from the source of an earthquake; 

 3. The type of thickness of geologic materials at the surface; and 

 4. The type of subsurface geologic structure. 

Settlement and soil liquefaction conditions occur in areas underlain by cohesionless, loose, or soft-

saturated soils of low density, typically in association with a shallow ground water table. 

D. Other Hazard Areas. Geologically hazardous areas shall also include areas determined by the 

director to be susceptible to other geological events including mass wasting, debris flows, rock falls, and 

differential settlement. [Ord. 4545 § 2, 2009.] 

 

 

 Section 31. Section 13.39.580 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby repealed in its entirety:  

 

13.39.580 Activities allowed in geologically hazardous areas.  

The following activities are allowed in geologically hazardous areas pursuant to ECC 13.39.160, 

Allowed activities, and do not require submission of a critical area report: 

A. Erosion and Landslide Hazard Areas. Except as otherwise provided for in this chapter, only those 

activities approved and permitted consistent with an approved critical area report in accordance with this 

chapter shall be allowed in erosion or landslide hazard areas. 

B. Seismic Hazard Areas. The following activities are allowed within seismic hazard areas: 

 1. Construction of new buildings with less than 2,500 square feet of floor area or roof area, 

whichever is greater, and which are not residential structures or used as places of employment or public 

assembly;  

 2. Additions to existing single-story residences that are 250 square feet or less; and  

 3. Installation of fences. [Ord. 4545 § 2, 2009.] 
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 Section 32. Section 13.39.590 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.590 Critical area report ï Additional requirements for geologically hazardous areas. 

TThhee  ffooll lloowwiinngg  rreeqquuii rreemmeennttss  ffoorr  ggeeoollooggiiccaall llyy  hhaazzaarrddoouuss  aarreeaa  ccrrii ttiiccaall   aarreeaa  rreeppoorrttss  aarree  iinn  aaddddii ttiioonn  ttoo  tthhee  

rreeqquuii rreemmeennttss  ffoorr  ccrrii ttiiccaall   aarreeaa  rreeppoorrttss  sseett  ffoorrtthh  iinn  sseeccttiioonn  1133..3399..221100..  

A. Preparation by a Qualified Professional. A critical areas report for a geologically hazardous area 

shall be prepared by an engineer or geologist, licensed in the state of Washington, with experience 

analyzing geologic, hydrologic, and ground water flow systems, and who has experience preparing 

reports for the relevant type of hazard.  

B. Area Addressed in Critical Area Report. The following areas shall be addressed in a critical area  

report for geologically hazardous areas:  

 1. The project area of the proposed activity; and 

 2. All geologically hazardous areas pprreevviioouussllyy  iiddeennttii ff iieedd  bbyy  tthhee  ccii ttyy within 200 feet of the project 

area or that have potential to aaff ffeecctt  oorr  be affected by the proposal. 

CBB. Geological Hazards Assessment. A critical area report for a geologically hazardous area shall 

contain an assessment of geological hazards including the following site- and proposal-related 

information at a minimum: 

 1. Site and Construction Plans. The report shall include a copy of the site plans for the proposal 

showing: 

  a. The type and extent of geologic hazard areas, any other critical areas, and buffers on, 

adjacent to, within 200 feet of, or that are likely to impact the proposal; ooff   iimmppaaccttss,,  ii ff   aannyy,,  tthhaatt  tthhee  pprroojjeecctt  

wwii ll ll   eeii tthheerr  eexxppeerriieennccee  oorr  ccaauussee  iinn  rreellaattiioonn  ttoo  aannyy  ootthheerr  ccrrii ttiiccaall   aarreeaa  ssoo  iiddeennttii ff iieedd  uunnddeerr  tthhiiss  sseeccttiioonn;;  

  b. Proposed development, including the location of existing and proposed structures, fill, 

storage of materials, and drainage facilities, with dimensions indicating distances to the floodplain, if 

available; 

  c. The topography of the project site, of the project area, and all hazard areas addressed in 

the report; and 

  d. Clearing limits; 

 2. Assessment of Geological Characteristics.  The report shall include an assessment of the 

geologic characteristics of the soils, sediments, and/or rock of the project area and potentially affected 

adjacent properties, and a review of the site history regarding landslides, erosion, and prior grading. Soils 

analysis shall be accomplished in accordance with accepted classification systems in use in the region. 

The assessment shall include, but not be limited to: 

  a. A description of the surface and subsurface geology, hydrology, soils, and vegetation 

found in the project area and in all hazard areas addressed in the report; 

  b. A detailed overview of the field investigations, published data, and references; data 

and conclusions from past assessments of the site; and site specific measurements, tests, investigations, or 

studies that support the identification of geologically hazardous areas; and  

  c. A description of the vulnerability of the site to seismic and other geologic events;  

 3. Analysis of Proposal. The report shall contain a hazards analysis including a detailed 

description of the project, its relationship to the geologic hazard(s), and its potential impact upon the 

hazard area, the subject property, and affected adjacent properties; and 

 4. Minimum Buffer and Building Setback. The report shall make a recommendation for the 

minimum no-disturbance buffer and minimum building setback from any geologic hazard based upon the 

geotechnical analysis.  

DCC. Incorporation of Previous Study. Where a valid critical areas report has been prepared within the 

last five years for a specific site, and where the proposed land use activity and surrounding site conditions 

are unchanged, said report may be incorporated into the required critical area report. The applicant shall 

submit a hazards assessment  detailing any changed environmental conditions associated with the site. 
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EDD. Mitigation of Long-Term Impacts. When hazard mitigation is required, the mitigation plan shall 

specifically address how the activity maintains or reduces the pre-existing level of risk to the site and 

adjacent properties on a long-term basis (equal to or exceeding the projected lifespan of the activity or 

occupation). Proposed mitigation techniques shall be considered to provide long-term hazard reduction 

only if they do not require regular maintenance or other actions to maintain their function. Mitigation may 

also be required to avoid any increase in risk above the pre-existing conditions following abandonment of 

the activity.  

EE..    AAddddii ttiioonnaall   aannaallyyssiiss  ttoo  bbee  iinncclluuddeedd  iinn  aa  ccrrii ttiiccaall   aarreeaa  rreeppoorrtt  ffoorr  ggeeoollooggiiccaall llyy  hhaazzaarrddoouuss  aarreeaass..    

PPaarraammeetteerrss  ffoorr  ddeessiiggnn  ooff   ssii ttee  iimmpprroovveemmeennttss,,  iinncclluuddiinngg  aapppprroopprriiaattee  ffoouunnddaattiioonnss  aanndd  rreettaaiinniinngg  ssttrruuccttuurreess,,      

sshhoouulldd  iinncclluuddee  aall lloowwaabbllee  llooaadd  aanndd  rreessiissttaannccee  ccaappaaccii ttiieess  ffoorr  bbeeaarriinngg  aanndd  llaatteerraall   llooaaddss,,  iinnssttaall llaattiioonn  

ccoonnssiiddeerraattiioonnss,,  ssllooppee  ssttaabbii ll ii ttyy  aanndd  eessttiimmaatteess  ooff   sseettttlleemmeenntt  ppeerrffoorrmmaannccee,,  vveeggeettaattiioonn  mmaannaaggeemmeenntt,,  eerroossiioonn  

ccoonnttrrooll ,,  aanndd  ddaammaaggee  ccoonnttrrooll ..    [Ord. 4545 § 2, 2009.] 

 

 Section  33. Section 13.39.600 of the Ellensburg Municipal Code as adopted by 

Ordinance No. 4545 is hereby repealed in its entirety.  

 

13.39.600 Critical area report ï Additional technical information requirements for specific hazards. 

In addition to the general critical area report requirements of ECC 13.39.210 and 13.39.590, critical 

area reports for geologically hazardous areas must meet the requirements of this section.  Critical area 

reports for two or more types of critical areas must meet the report requirements for each relevant type of 

critical area. 

A. Erosion and Landslide Hazard Areas. In addition to the basic critical area report requirements, the 

technical information for an erosion hazard or landslide hazard area shall include the following 

information at a minimum: 

 1. Site Plan. The critical area report shall include a copy of the site plan for the proposal showing: 

  a. The height of slope, slope gradient, and cross-section of the project area; 

  b. The location of springs, seeps, or other surface expressions of ground water on or 

within 200 feet of the project area or that have potential to be affected by the proposal; and  

  c. The location and description of surface water runoff features; 

 2. Hazards Analysis. The hazards analysis component of the critical areas report shall specifically 

include: 

  a. A description of the extent and type of vegetative cover; 

  b. A description of subsurface conditions based on data from site-specific explorations; 

  c. Descriptions of surface and ground water conditions, public and private sewage 

disposal systems, fills and excavations, and all structural improvements; 

  d. An estimate of slope stability and the effect construction and placement of structures 

will have on the slope over the estimated life of the structure; 

  e. An estimate of the bluff retreat rate that recognizes and reflects potential catastrophic 

events such as seismic activity or a 100-year storm event; 

  f. Consideration of the run-out hazard of landslide debris and/or the impacts of landslide 

run-out on down slope properties; g. A study of slope stability including an analysis of proposed cuts, 

fills, and other site grading;  

  h. Recommendations for building siting limitations; and 

  i. An analysis of proposed surface and subsurface drainage, and the vulnerability of the 

site to erosion; 

 3. Geotechnical Engineering Report. The technical information for a project within a landslide 

hazard area shall include a geotechnical engineering report prepared by a licensed engineer that presents 

engineering recommendations for the following:  

  a. Parameters for design of site improvements including appropriate foundations and 

retaining structures. These should include allowable load and resistance capacities for bearing and lateral 

loads, installation considerations, and estimates of settlement performance;  
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  b. Recommendations for drainage and subdrainage improvements; 

  c. Earthwork recommendations including clearing and site preparation criteria, fill 

placement and compaction criteria, temporary and permanent slope inclinations and protection, and 

temporary excavation support, if necessary; and  

  d. Mitigation of adverse site conditions including slope stabilization measures and 

seismically unstable soils, if appropriate; 

 4. Erosion and Sediment Control Plan. For any development proposal on a site containing an 

erosion hazard area, an erosion and sediment control plan shall be required. The erosion and sediment 

control plan shall be prepared in compliance with requirements set forth in the cityôs Public Works 

Development Standards;  

 5. Drainage Plan. The technical information shall include a drainage plan for the collection, 

transport, treatment, discharge, and/or recycle of  water prepared in accordance with the cityôs Public 

Works Development Standards;  

 6. Mitigation Plans. Hazard and environmental mitigation plans for erosion and landslide hazard 

areas shall include the location and methods of drainage, surface water management, locations and 

methods of erosion control, a vegetation management and/or replanting plan, and/or other means for 

maintaining long-term soil stability; and  

 7. Monitoring Surface Waters. If the director determines that there is a significant risk of damage 

to downstream receiving waters due to potential erosion from the site, based on the size of  the project, 

the proximity to the receiving waters, or the sensitivity of the receiving waters, the technical information 

shall include a plan to monitor the surface water discharge from the site. The monitoring plan shall 

include a recommended schedule for submitting monitoring reports to the city. 

B. Seismic Hazard Areas. In addition to the basic report requirements, a critical area report for a seismic 

hazard area shall also meet the following requirements: 

 1. The site map shall show all known and mapped faults within 200 feet of the project area or that 

have potential to be affected by the proposal.  

 2. The hazards analysis shall include a complete discussion of the potential impacts of seismic 

activity on the site (for example, forces generated and fault displacement). 

 3. A geotechnical engineering report shall evaluate the physical properties of the subsurface soils, 

especially the thickness of unconsolidated deposits and their liquefaction potential. If it is determined that 

the site is subject to liquefaction, mitigation measures appropriate to the scale of the development shall be 

recommended and implemented. [Ord. 4545 § 2, 2009.] 

 

 Section_34. Section 13.39.630 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.630 Performance standards ï Specific hazards. 

A. Erosion and Landslide Hazard Areas. Activities on sites containing erosion or landslide hazards shall 

meet the standards of ECC 13.39.620, Performance standards ï General requirements, and the specific 

following requirements:  

 1. Buffer Requirement. A buffer shall be established from all edges of landslide hazard areas. The 

size of the buffer shall be determined by the director to eliminate or minimize the risk of property 

damage, death, or injury resulting from landslides caused in whole or part by the development, based 

upon review of, and concurrence with, a critical area report prepared by a qualified professional. 

  a. Minimum Buffer. The minimum buffer shall be equal to the height of the slope or 50 

feet, whichever is greater.  

  b. Buffer Reduction. The buffer may be reduced to a minimum of 10 feet when a 

qualified professional demonstrates to the directorôs satisfaction that the reduction will adequately protect 

the proposed development, adjacent developments, and uses and the subject critical area. 

  c. Increased Buffer. The buffer may be increased where the director determines a larger 

buffer is necessary to prevent risk of damage to proposed and existing development;  
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 2. Alterations. Alterations of an erosion or landslide hazard area and/or buffer may only occur for 

activities for which a hazards analysis is submitted and certifies that:  

  a. The development will not increase surface water discharge or sedimentation to 

adjacent properties beyond pre-development conditions;  

  b. The development will not decrease slope stability on adjacent properties; and  

  c. Such alterations will not adversely impact other critical areas; 

 3. Design Standards. Development within an erosion or landslide hazard area and/or buffer shall 

be designed to meet the following basic requirements unless it can be demonstrated that an alternative 

design that deviates from one or more of these standards provides greater long-term slope stability while 

meeting all other provisions of this chapter. The requirement for long-term slope stability shall exclude 

designs that require regular and periodic maintenance to maintain their level of function. The basic 

development design standards are: 

  a. The proposed development shall not decrease the factor of safety for landslide 

occurrences below the limits of 1.5 for static conditions and 1.2 for dynamic conditions. Analysis of 

dynamic conditions shall be based on a minimum horizontal acceleration as established by the current 

version of the International Building Code;  

  b. Structures and improvements shall be clustered to avoid geologically hazardous areas 

and other critical areas;  

  c. Structures and improvements shall minimize alterations to the natural contour of the 

slope, and foundations shall be tiered where possible to conform to existing topography; 

  d. Structures and improvements shall be located to preserve the most critical portion of  

the site and its natural landforms and vegetation; 

  e. The proposed development shall not result in greater risk or a need for increased 

buffers on neighboring properties;  

  f. The use of retaining walls that allow the maintenance of existing natural slope area is 

preferred over graded artificial slopes; and  

  g. Development shall be designed to minimize impervious lot coverage; 

 4. Vegetation Retention. Unless otherwise provided or as part of an approved alteration, removal 

of vegetation from an erosion or landslide hazard area or related buffer shall be prohibited;  

 5. Utility Lines and Pipes. Utility lines and pipes shall be permitted in erosion and landslide 

hazard areas onl        y when the applicant demonstrates that no other practical alternative is available. 

The line or pipe shall be located above ground and properly anchored and/or designed so that it will 

continue to function in the event of an underlying slide. Stormwater conveyance shall be allowed only 

through a high-density polyethylene pipe with fuse-welded joints, or similar product that is technically 

equal or superior; 

 6. Point Discharges. Point discharges from surface water facilities and roof drains onto or 

upstream from an erosion or landslide hazard area shall be prohibited except as follows: 

  a. Conveyed via continuous storm pipe downslope to a point where there are no erosion 

hazards areas downstream from the discharge;  

  b. Discharged at flow durations matching predeveloped conditions ccoonnssiisstteenntt  wwii tthh  tthhee  

ccii ttyyôôss  ppuubbll iicc  wwoorrkkss  ssttaannddaarrddss  ffoorr  ssttoorrmmwwaatteerr  rruunnooff ff   ccoonnttrrooll, with adequate energy dissipation, into 

existing channels that previously conveyed stormwater runoff in the predeveloped state; or 

  c. Dispersed discharge upslope of the steep slope onto a low-gradient undisturbed buffer 

demonstrated to be adequate to infiltrate all surface and stormwater runoff, and where it can be 

demonstrated that such discharge will not increase the saturation of the slope; 

 7. Subdivisions. The division of land in landslide hazard areas and associated buffers is subject to 

the following:  

  a. Land that is located wholly within a landslide hazard area or its buffer may not be 

subdivided. Land that is located partially within a landslide hazard area or its buffer may be divided; 

provided, that each resulting lot has sufficient buildable area outside of, and will not affect, the landslide 

hazard or its buffer.  
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  b. Access roads and utilities may be permitted within the landslide hazard area and 

associated buffers if the city determines that no other feasible alternative exists; and  

 8. Prohibited Development. On-site sewage disposal systems, including drain fields, shall be 

prohibited within erosion and landslide hazard areas and related buffers. 

B. Seismic Hazard Areas. Activities proposed to be located in seismic hazard areas shall meet the 

standards of ECC 13.39.620,(( Performance standardsï General requirements)). [Ord. 4545 § 2, 2009.] 

 

 Section 35. Section 13.39.650 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.650 Critical area report ï Additional requirements for habitat conservation areas. 

In addition to the general critical area report requirements of ECC 13.39.210, critical area reports for 

habitat conservation areas must meet the requirements of this section. Critical area reports for two or 

more types of critical areas must meet the report requirements for each relevant type of critical area. 

A. Preparation by a Qualified Professional. A critical areas report for a habitat conservation area 

shall be prepared by a qualified professional who is a biologist with experience preparing reports for 

the relevant type of habitat. 

B. Areas Addressed in Critical Area Report. The following areas shall be addressed in a critical area 

report for habitat conservation areas: 

 1. The project area of the proposed activity; 

 2. All habitat conservation areas and required buffers within 300 feet of the project area; and 

 3. All shoreline areas, floodplains, other critical areas, and related buffers within 300 feet of the 

project area. 

C. Habitat Assessment. A habitat assessment is an investigation of the project area to evaluate the 

potential presence or absence of designated critical fish or wildlife species or habitat. A critical area  

report for a habitat conservation area shall contain an assessment of habitats including the following 

site- and proposal-related information at a minimum: 

 1. Detailed description of vegetation on and adjacent to the project area and its associated buffer; 

 2. Identification of any species of local importance, priority species, or endangered, threatened, 

sensitive, or candidate species that have a primary association with habitat on or adjacent to the project 

area, and assessment of potential project impacts to the use of the site by the species; 

 3. A discussion of any federal, state, or local special management recommendations, 

including Washington Department of Fish and Wildlife habitat management recommendations, 

that have been developed for species or habitats located on or adjacent to the project area; 

 4. A detailed discussion of the direct and indirect potential impacts on habitat by the project, 

including potential impacts to water quality;  

 5. A discussion of measures, including avoidance, minimization, and mitigation, proposed to 

preserve existing habitats and to be conducted in accordance with ECC 13.39.240, Mitigation sequencing; 

and 

 6. A discussion of ongoing management practices that will protect habitat after the project site has 

been developed, including proposed monitoring and maintenance programs. 

D. Additional Information May Be Required.  

When appropriate due to the type of habitat or species present or the project area conditions, the director 

may also require the habitat management plan to include: 

 1. An evaluation by an independent qualified professional regarding the applicantôs analysis and 

the effectiveness of any proposed mitigating measures or programs, to include any recommendations as 

appropriate; 

 2. A request for consultation with the Washington Department of Fish and Wildlife or the local 

Native American Indian tribe or other appropriate agency; and  

 3. Detailed surface and subsurface hydrologic features both on and adjacent to the site.  
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AA..    AAll ll   ccrrii ttiiccaall   aarreeaass  llooccaatteedd  wwii tthhiinn  330000  ffeeeett  ooff   tthhee  pprroojjeecctt  aarreeaa  tthhaatt  hhaavvee  bbeeeenn  ddeessiiggnnaatteedd  bbyy  tthhee  ccii ttyy  

aanndd  aarree  sshhoowwnn  oonn  ccii ttyy,,  ssttaattee,,  oorr  ffeeddeerraall   ggoovveerrnnmmeenntt  aaggeennccyy  mmaappss  aanndd//oorr  rreeppoorrttss  sshhaall ll   bbee  aaddddrreesssseedd  iinn  aa  

ccrrii ttiiccaall   aarreeaa  rreeppoorrtt  ffoorr  hhaabbii ttaatt  ccoonnsseerrvvaattiioonn  aarreeaass..  

BB..    HHaabbii ttaatt  aannaallyyssiiss..    AA  hhaabbii ttaatt  aasssseessssmmeenntt  ttoo  iinncclluuddee  aatt  aa  mmiinniimmuumm  tthhee  ffooll lloowwiinngg::  

  11..    DDeettaaii lleedd  ddeessccrriippttiioonn  ooff   vveeggeettaattiioonn  oonn  tthhee  pprroojjeecctt  aarreeaa  aanndd  ii ttss  aassssoocciiaatteedd  bbuuff ffeerr..  

  22..    IIddeennttii ff iiccaattiioonn  ooff   aannyy  eennddaannggeerreedd,,  tthhrreeaatteenneedd,,  oorr  ccaannddiiddaattee  ssppeecciieess  tthhaatt  hhaavvee  aa  pprriimmaarryy  

aassssoocciiaattiioonn  wwii tthh  hhaabbii ttaatt  oonn  tthhee  pprroojjeecctt  aarreeaa,,  aanndd  aasssseessssmmeenntt  ooff   ppootteennttiiaall   pprroojjeecctt  iimmppaaccttss  ttoo  uussee  ooff   tthhee  

bbuuff ffeerr  aanndd  ccrrii ttiiccaall   aarreeaa  oonn  tthhee  ssii ttee  bbyy  tthhee  ssppeecciieess..  

  33..    AA  ddeettaaii lleedd  ddiissccuussssiioonn  ooff   tthhee  ddii rreecctt  aanndd  iinnddii rreecctt  ppootteennttiiaall   iimmppaaccttss  oonn  hhaabbii ttaatt  bbyy  tthhee  pprroojjeecctt..    

SSuucchh  ddiissccuussssiioonn  sshhaall ll   iinncclluuddee  aa  ddiissccuussssiioonn  ooff   tthhee  oonnggooiinngg  mmaannaaggeemmeenntt  pprraaccttiicceess  tthhaatt  wwii ll ll   pprrootteecctt  hhaabbii ttaatt  

aaff tteerr  tthhee  pprroojjeecctt  ssii ttee  hhaass  bbeeeenn  ddeevveellooppeedd.. [Ord. 4545 § 2, 2009.] 

 

 Section  36. Section 13.39.660 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.660 Performance standards ï General requirements. 

A. Nonindigenous Species. No plant, wildlife, or fish species not indigenous to the region shall be 

introduced into a habitat conservation area unless authorized by a state or federal permit or approval. 

B. Mitigation and Contiguous Corridors. Mitigation sites shall be located to preserve or achieve 

contiguous wildlife habitat corridors in accordance with a mitigation plan that is part of an approved 

critical area report to minimize the isolating effects of development on habitat areas, so long as mitigation 

of aquatic habitat is located within the same aquatic ecosystem as the area disturbed. 

C. Approvals of Activities. The director shall condition approvals of activities allowed within or 

adjacent to a habitat conservation area or its buffers, as necessary to minimize or mitigate any 

potential adverse impacts. Conditions shall be based on the best available science and may include, but 

are not limited to, the following:  

 1. Establishment of buffer zones; 

 2. Preservation of critically important vegetation and/or habitat features such as snags and 

downed wood; 

 3. Limitation of access to the habitat area, including fencing to deter unauthorized access; 

 4. Seasonal restriction of construction activities; 

 5. Establishment of a duration and timetable for periodic review of mitigation activities; and 

 6. Requirement of a performance bond, when necessary, to ensure completion and success of 

proposed mitigation. 

D. Mitigation to At Least Biological Functions. 

Mitigation of alterations to habitat conservation areas shall achieve at least equivalent biologic and 

hydrologic functions and shall include mitigation for adverse impacts upstream or downstream of the 

development proposal site. Mitigation shall address each function affected by the alteration to achieve 

functional equivalency or improvement on a per function basis. 

E. Approvals and the Best Available Science. Any approval of alterations or impacts to a habitat 

conservation area shall be supported by the best available science. 

F. Buffers.  

 1. Establishment of Buffers. The director shall require the establishment of buffer areas for 

activities adjacent to habitat conservation areas when needed to protect habitat conservation areas. Buffers 

shall consist of an undisturbed area of  native vegetation or areas identified for restoration established to 

protect the integrity, functions, and values of the affected habitat. Required buffer widths shall be 

designed to address the sensitivity of the habitat and the type and intensity of human activity proposed to 

be conducted nearby and shall consider the management recommendations issued by the Washington 

Department of Fish and Wildlife.  Habitat conservation areas and their buffers shall be preserved in 

perpetuity through the use of native growth protection areas and  critical area tracts in accordance with 

ECC 13.39.370 through 13.39.380. 
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 2. Seasonal Restrictions. When a species is more susceptible to adverse impacts during specific 

periods of the year, seasonal restrictions may apply. 

 3. Habitat Buffer Averaging. The director may allow the recommended habitat area buffer width 

to be reduced in accordance with a critical area report, the best available science, and the management 

recommendations issued by the Washington Department of Fish and Wildlife, only if: 

  a. It will not reduce stream or habitat functions; 

  b. It will not adversely affect salmonid habitat; 

  c. It will provide additional natural resource protection, such as buffer enhancement;  

  d. The total area contained in the buffer area after averaging is no less than that which 

would be contained within the standard buffer; and 

  e. The buffer area width is not reduced by more than 25 percent in any location. 

G. Signs and Fencing of Habitat Conservation Areas. 

 1. Temporary Markers. The outer perimeter of the habitat conservation area or buffer and the 

limits of those areas to be disturbed pursuant to an approved permit or authorization shall be marked in 

the field in such a way as to ensure that no unauthorized intrusion will occur and verified by the director 

prior to the commencement of permitted activities. TThhee  ddii rreeccttoorr  sshhaall ll   hhaavvee  tthhee  aauutthhoorrii ttyy  ttoo  rreeqquuiirree  tthhaatt  

tteemmppoorraarryy  ffeenncciinngg  bbee  ppllaacceedd  oonnssii ttee  ttoo  mmaarrkk  tthhee  oouutteerr  ppeerriimmeetteerr  ooff   tthhee  hhaabbii ttaatt  ccoonnsseerrvvaattiioonn  aarreeaa  aanndd  ii ttss  

aassssoocciiaatteedd  bbuuffffeerr  aarreeaa..    This temporary marking,,  aanndd  aannyy  rreeqquuiirreedd  tteemmppoorraarryy  ffeenncciinngg,, shall be maintained 

throughout construction and shall not be removed until permanent signs, if required, are in place. 

 2. Permanent Signs. As a condition of any permit or authorization issued pursuant to this chapter, 

the director may require that applicant to install permanent signs along the boundary of a habitat 

conservation area or buffer.  

  a. Permanent signs shall be made of a metal face wwii tthh  aa  ggrreeeenn  ccoolloorr  bbaacckkggrroouunndd  aanndd  

wwhhii ttee  lleetttteerrss;; and attached to a metal post or another nnoonn--ttrreeaatteedd material of equal durability;  mmaaddee  wwii tthh  aa  

ssiiggnn  ffaaccee  nnoo  ssmmaall lleerr  tthhaann  oonnee  ((11))  ffoooott  bbyy  oonnee  ((11))  ffoooott  aanndd  nnoo  llaarrggeerr  tthhaann  ttwwoo  ((22))  ffeeeett  bbyy  ttwwoo  ((22))  ffeeeett;;  aanndd  

mmoouunntteedd  wwii tthh  tthhee  bboottttoomm  ooff   tthhee  ssiiggnn  ffaaccee  nnoo  lleessss  tthhaann  tthhrreeee  ((33))  ffeeeett  aabboovvee  aanndd  nnoo  mmoorree  tthhaann  ff iivvee  ((55))  ffeeeett  

aabboovvee  aaddjjaacceenntt  ggrraaddee. Signs must be posted at an interval aa  mmiinniimmuumm  of one ((11)) per lot of record,,  oorr  oonn  

llaarrggee  ppaarrcceellss  eevveerryy  tthhrreeee  hhuunnddrreedd  ((330000))  ffeeeett,,  oorr  aaddddii ttiioonnaall   ssiiggnnss  aass  rreeqquuii rreedd  bbyy  tthhee  ddii rreeccttoorr and must 

rreemmaaiinn  uunnoobbssttrruucctteedd  aanndd  be maintained by the property owner in perpetuity.  The sign((ss)) shall be worded 

as follows or with alternative language approved by the director: 

 
Habitat Conservation PPrrootteecctteedd  CCrriittiiccaall  Area 
Do Not Disturb 
Contact the City of Ellensburg 
Regarding Uses and Restriction 
 

  b. The provisions of subsection (G)(2)(a) of this section may be modified by the director 

as necessary to assure protection of sensitive features or wildlife.  

 3. Fencing. 

  a. The director shall determine if fencing is necessary to protect the functions and values 

of the critical area. If found to be necessary, the director shall condition any permit or authorization issued 

pursuant to this chapter to require the applicant to install a permanent fence at the edge of the habitat 

conservation area or buffer, when fencing will prevent future impacts to the habitat conservation area. 

  b. The applicant shall be required to install a permanent fence around the habitat 

conservation area or buffer when domestic grazing animals are present or may be introduced on site. 

  c. Fencing installed as part of a proposed activity or as required in this subsection shall be 

designed so as to not interfere with species migration, including fish runs, and shall be constructed in a 

manner that minimizes habitat impacts. 

H. Subdivisions. The subdivision and short subdivision of land in fish and wildlife habitat conservation 

areas and associated buffers is subject to the following: 



Critical Areas Chapter Amendments 4565 - Page 40 of 42 (05/18/10) 

 

 1. Land that is located wholly within a habitat conservation area or its buffer may not be 

subdivided. 

 2. Land that is located partially within a habitat conservation area or its buffer may be divided; 

provided, that the developable portion of each new lot and its access is located outside of the habitat 

conservation area or its buffer and meets the applicable minimum lot size requirements set forth in this 

title. 

 3. Access roads and utilities serving the proposed subdivision may be permitted within the habitat 

conservation area and associated buffers only if the city determines that no other feasible alternative 

exists and when consistent with ECC 13.39.140. [Ord. 4545 § 2, 2009.] 

 

 Section 37. Section 13.39.700 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows:  

 

13.39.700 Critical aquifer recharge areas designation. 

Critical aquifer recharge areas (CARAs) are those areas with a critical recharging effect on aquifers 

used for potable water as defined by WAC 365-190-030(2). CARAs have prevailing geographic 

conditions associated with infiltration rates that create a high potential for contamination of ground water 

resources or contribute significantly to the replenishment of ground water.  

A. Wellhead Protection Areas. Wellhead protection areas may be defined by the boundaries of the 10-

year time of ground water travel or boundaries established using alternate criteria approved by the 

Washington State Department of Health in those settings where ground water time of travel is not a 

reasonable delineation criterion, in accordance with WAC 246-290-135. 

B. Sole Source Aquifers. Sole source aquifers are areas that have been designated by the U.S. 

Environmental Protection Agency pursuant to the Federal Safe Water Drinking Act. 

C. Susceptible Ground Water Management Areas. Susceptible ground water management areas are 

areas that have been designated as moderately or highly vulnerable or susceptible in an adopted ground 

water management program developed pursuant to Chapter 173-100 WAC. 

D. Special Protection Areas. Special protection areas are those areas defined by WAC 173-200-090. 

EDD. Moderately or Highly Vulnerable Aquifer Recharge Areas. Aquifer recharge areas that are 

moderately or highly vulnerable to degradation or depletion because of hydrogeologic characteristics are 

those areas delineated by a hydrogeologic study prepared in accordance with the State Department of 

Ecology guidelines. 

FEE. Moderately or Highly Susceptible Aquifer Recharge Areas. Aquifer recharge areas moderately 

or highly susceptible to degradation or depletion because of hydrogeologic characteristics are those areas 

meeting the criteria established by the State Department of Ecology. [Ord. 4545 § 2, 2009.] 

 

 Section 38. Section 13.39.740 of the Ellensburg Municipal Code as adopted by  

Ordinance No. 4545 is hereby amended to read as follows: 

 

13.39.740 Critical area report ï Additional requirements for critical aquifer recharge areas. 

In addition to the general critical area report requirements of ECC 13.39.210, critical area reports for 

critical aquifer recharge areas must meet the requirements of this section. Critical area reports for two or 

more types of critical areas must meet the report requirements for each relevant type of critical area. 

A. Preparation by a Qualified Professional. An aquifer recharge critical area report shall be prepared 

by a qualified professional who is a hydrogeologist, geologist or engineer, who is licensed in the state of 

Washington and has experience in preparing hydrogeological assessments.  

B. Hydrogeologic Assessment. For all proposed activities to be located in a critical aquifer recharge 

area, a critical area report shall contain a level one hydrogeological assessment. A level two 

hydrogeologic assessment shall be required for any of the following proposed activities: 

 1. Activities that result in five percent or more impervious site area;  
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 2. Activities that divert, alter, or reduce the flow of surface or ground waters, or otherwise reduce 

the recharging of the aquifer;  

 3. The use of hazardous substances, other than household chemicals used according to the 

directions specified on the packaging for domestic applications; 

 4. The use of injection wells, including onsite septic systems, except those domestic septic 

systems releasing less than 14,500 gallons of effluent per day and that are limited to a maximum density 

of one system per one acre; or  

 5. Any other activity determined by the director likely to have an adverse impact on ground water 

quality or quantity or in the recharge of an aquifer. 

CBB. Level One Hydrogeologic Assessment. A level one hydrogeologic assessment shall include the 

following site and proposal-related information at a minimum: 

 1. Available information regarding geologic or hydrogeologic characteristics of the site including 

the surface location of all critical aquifer recharge areas located on site or immediately adjacent to site, 

and permeability of the unsaturated zone; 

 2. Ground water depth, flow direction and gradient based on available information;  

 3. Currently available data on wells and springs within 1,300 feet of the project area; 

 4. Location of other critical areas, including surface waters, within 1,300 feet of the project area; 

 5. Available historic water quality data for the area to be affected by the proposed activity; and  

 6. Best management practices proposed to be utilized. 

DCC. Level Two Hydrogeologic Assessment. A level two hydrogeologic assessment shall include the 

following site-and proposal related information at a minimum, in addition to the requirements for a level 

one hydrogeological assessment:  

 1. Historic water quality data for the area to be affected by the proposed activity compiled for at 

least the previous five-year period;  

 2. Ground water monitoring plan provisions;  

 3. Discussion of the effects of the proposed project on the ground water quality and quantity, 

including: 

  a. Predictive evaluation of ground  water withdrawal effects on nearby surface wells and 

surface water features; and  

  b. Predictive evaluation of contaminant transport based on potential releases to ground 

water; and 

 4. A spill plan that identifies equipment and/or structures that could fail, resulting in an impact. 

Spill plans shall include provisions for regular inspection, repair and replacement of structures and 

equipment that could fail. [Ord. 4545 § 2, 2009.] 

 

 Section 39. Severability. If any portion of this ordinance is declared invalid or 

unconstitutional by any court of competent jurisdiction, such holding shall not affect the validity of the 

remaining portions of this ordinance. 

 

 Section  40. Effective Date.  This ordinance shall take effect and be in full force (5) five days 

after its passage, approval and publication. 

 

 The foregoing ordinance was passed and adopted at a regular meeting of the City Council on June 

___, 2010. 

 

 

 

       _______________________________________ 

       MAYOR 
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     ATTEST: _______________________________________ 

       CITY CLERK 

 

 

APPROVED AS TO FORM: 

 

 

 

_________________________________ 

CITY ATTORNEY 

 

PUBLISH: June 10, 2010 

 

 I, Coreen M. Reno, City Clerk of said City, do hereby certify that Ordinance No. 4565 is a true 

and correct copy of said Ordinance of  like number of said City as the same was passed by said Council, 

and that Ordinance No. 4565 was published as required by law. 

 

 

 

      ________________________________________ 

      COREEN M. RENO, CMC 


